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This Issue in Brief 


The Evolution of Probation: Early Salaries, 
Qualifications, and Hiring Practices.—Charles 
Lindner and Margaret R. Savarese review probation 
practices at the turn of the century and find that 
many concerns facing probation today, such as high 
caseloads and inadequate salaries, also existed in the 
past. The authors further explore early conditions of 
employment, including qualifications, compensation, 
and hiring practices. A 1910 civil service examina- 
tion is included to allow the reader to test himself 
against the probation officer of the past. 


Focus for the Future: Accountability in 
Sentencing.—Author Thomas J. Quinn argues for a 
new dialogue, replacing the “in” versus “out” deci- 
sion with assignment to 1 of 10 “Accountability 
Levels.” In this broad range of increasingly restric- 

- tive options offenders would be adequately monitored 
at whatever level they are placed, with logical pro- 
gression down the scale toward freedom over time and 
retrogression further up the scale for noncompliance. 
The private sector can be used to help fill the gaps 
in the middle levels and policy structured to offer deci- 
sionmakers the desired mix of offender slots in a 
jurisdiction. 

The Need for a New International-National 
Criminal Justice Order.—Crime is increasing 
everywhere, particularly under dictatorial regimes, 
and in democratic countries the penal systems are 
becoming more and more unable to cope with it, 
asserts Manuel Lopez-Rey. The abuse of power plays 
a primordial role in the growth of contemporary 
crime, the main reason being that the penal systems 
are still, in spite of frequent reforms, rooted in the 
19th century. The author stresses the need for a new 
international-national criminal justice order. 


Politically Appointed Administrators: An Em- 
pirical Perspective.—In the wake of prison riots, 
serious doubts about the effectiveness of the correc- 
tional system have been raised by professionals and 
concerned citizens alike, according to Salvatore Cer- 


rato. His article presents the position that unqualified 
administrators, by virtue of institutional inexperience 
and lack of correctional expertise, have become an 
unstabilizing force within the correctional milieu. 
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Radical Nonintervention: The Myth of Doing 
No Harm.—Authors Travis and Cullen offer three 
reasons why the call for liberals to withdraw from the 
policymaking process in the criminal justice system 
will cause more harm than an interventionist stra- 
tegy: First, reform efforts have been one of the few 
humanizing forces in our correctional past. Second, 
nonintervention by progressives only serves to facil- 
itate the get tough movement now sweeping the Na- 
tion. And third, nonintervention is a philosophy of 
dispair, not of hope, and thus risks attenuating the 
will of practitioners to continue to do good in the 
face of daily obstacles. 


Alabama Prison Option: Supervised Intensive 
Restitution Program.—Alabama Commissioner of 
Corrections Freddie V. Smith discusses an innovative 
restitution program which uses close face-to-face 
supervision, enforced curfews, required workloads in 
public service or contracted employment, offender 
family involvement, supervision fees, and other 
freedom restrictions. Incorporated provisions also re- 
quire program officers to coordinate closely with law 
enforcement and judicial agencies. 


The Future Jail: A Professionally Managed 
Corrections Center That Controls Its Popula- 
tion.—Antiquated methods of jail administration are 
no longer acceptable either to the criminal justice 
agencies they serve or the political officials responsi- 
ble for their oversight. Nicholas Demos presents some 
basic principles for jail management, emphasizing a 
proactive role for social trial judges. He also sum- 
marizes the Washington State comprehensive 
strategy that transformed the jails of that State. 


The Hlusion of Success: A Case Study in the In- 
filtration of Legitimate Business.—Frederick 


Martens examines and analyzes the systemic nature 
of organized crime with institutional structures 
within a lower socioeconomic community. Through 
the use of ethnographic collection and analysis tech- 
niques, the author delineates the structural arrange- 
ments between finance institutions, liquor whole- 
salers, vending companies and professionals (e.g., ac- 
countants and lawyers) and the “bar” or tavern. 
Employing a sophisticated pyramid scheme in which 
the tavern is the commodity, “unsuspecting” en- 
trepreneurs are enlisted into this scam, only to be 
disillusioned by the ultimate death of their dream. 
The illusion of success is a classic case study in the 
convergence of organized crime with white-collar 
crime. 


Sex and Sexual Aggression in Federal Prisions: 
Inmate Involvement and Employee Impact.—In 
the December 1983 issue of Federal Probation, Nac- 
ci and Kane focused on the incidence of homosexual 
activity and sexual aggression in Federal prisons. 
Analyses and discussions in the present report con- 
cern: profiles of inmates who have participated in con- 
sensual homosexual activity or have been targets of 


sex pressure; correctional officers’ attitudes toward — 


the protection of inmates, the prevention of homosex- 
ual activity, the danger of sexual assault in prisons, 
and job satisfaction; and factors that influence inmate 
participation in consensual homosexual activity. 


A Combination That Worked for Us.—U.S. Pro- 
bation Officer David R. Busby describes a drug after- 
care program which has proven successful in the 
Northern District of Alabama. The program combines 
intensive urine surveillance with intensive counsel- 
ing, a wilderness experience (camping, rappelling, 
hiking), and a work detail experience. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of 
thought but their publication is not to be taken as an endorsement by the editors or the Federal probation office 


of the views set forth. The editors may or may not agree with the articles appearing in the magazine, but believe 
them in any case to be deserving of consideration. 
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The Evolution of Probation 


Early Salaries, Qualifications, and Hiring Practices* 


By CHARLES LINDNER AND MARGARET R. SAVARESE** 


N THOSE all too rare occasions, when we take 

a moment to pause and reflect upon the 

early days of probation, most of us tend to 
think, almost immediately, of John Augustus and his 
remarkable accomplishments in and around Boston 
during the mid-1800’s. A few, perhaps a little more 
familiar with history, might even be aware of the 
work of some of Augustus’ disciples such as John 
Murray Spear and “Uncle” Rufus Cook. But, for the 
majority, including those actually working in the field 
of probation, a very real historical void exists as to 
the growth and evolution of probation in the years 
that followed John Augustus and his immediate suc- 
cessors. Ironically, it is precisely these largely unex- 
plored years around the turn of the century that may 
very well constitute the most important period in the 
historical development of probation for it was during 
this time that many of our current probation practices 
were shaped and formed. Moreover, while probation, 
at least, the informal, unofficial variety practiced by 
John Augustus came into existence during the 
mid-1800’s, it was not until the turn of the century 
that the majority of states initiated legislation offi- 
cially authorizing probation, moving, in effect, 
towards what would eventually become nationwide 
recognition and use of a revolutionary sentencing 
alternative. 

It is our intention, in this article, to begin explor- 
ing this forgotten period by examining several aspects 
of the probation system as it existed around the turn 
of the century with particular emphasis on probation 
practices in New York State. The practices of the past 
are always interesting when contrasted with those of 
today, especially, when we realize, as will become 
readily apparent, that present-day probation is strug- 
gling with many of the very same problems that 
plagued the field back in its infancy. Hopefully, our 
increased knowledge of the past will enable us to 
appreciate and build on that past, contribute to our 
understanding of the present, and help us in planning 
more effectiveiy for the future. 


*This is the first in a series of four articles. 

**Charles Lindner is associate professor, Department of Law, 
Police Science and Criminal Justice, John Jay College of 
Criminal Justice, New York City. Margaret R. Savarese is 
supervising probation officer, New York City Department of 
Probation, Bronx. 


The First Probation Officers 


A number of early probation statutes, while clearly 
authorizing the appointment of probation officers, 
failed, at the very same time, to provide any 
appropriation for their salaries. The statute that 
brought the first juvenile court in this country into 
existence, in the city of Chicago, is a striking example 
of this. Officially entitled “An Act to Regulate the 
Treatment and Control of Neglected, Dependent, and 
Delinquent Children,” this law was passed by the 
Illinois Legislature in April 1899 and went into effect 
as of July 1, 1899. Besides providing for a separate 
courtroom and prohibiting the detention of children 
under 12 in jails and police stations, this law also 
authorized the appointment of probation officers 
whose duty it would be to: 


...make such investigations as may be required by the court; 

to be present in court in order to represent the interest of the 

child when the case is heard; to furnish the court such informa- 

tion and assistance as the judge may require, and to take charge 

of any child before and after trial as may be directed by the court. 
Ironically, while the framers of this legislation envi- 
sioned probation officers as the social service arm of 
the court, crucial to the treatment of the children 
brought before it, absolutely no provision was made 
for the payment of any compensation for their 
services. 

In February 1901, after the Chicago Juvenile Court 
had been in operation a full 18 months, Judge Richard 
'S. Tuthill, who presided over the court, described the 
probation system as being “by far the most important 
feature of the Juvenile Court Law” and went on, as 
follows, to plead for financial assistance from the 
Chicago community: 


As the law made ‘no provision for such payment, help in this 
respect must come entirely from outside sources. If the set- 
tlements, clubs, churches, and charitable men and women of the 
city will pay the salaries of competent probation officers who will 
thus be enabled to devote their entire time to the work of the 
Juvenile Court, ... one more great difficulty standing in the 
way of the proper operation of the law will be overcome.” 


Similarly, the first probation law in New York 
State, passed in 1901, directed criminal court judges 


:Tuthill, Richard S., “How The Juvenile Court Law is Working,” The Commons, 
February 1901, p. 6. 


‘Ibid., p. 8. 
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in all cities of the state to appoint “‘a person or per- 
sons to perform the duties of probation officer” adding 
that such probation officers might be chosen from 
among private citizens, male or female, from clerks 
or assistants of the court making the appointments, 
or from the officers, deputies, assistants, or clerks of 
the district attorney’s office in the county where the 
court making the appointment was held. In addition, 
any police officer, constable, or peace officer could also 
be appointed as a probation officer. The statute, 
however, clearly stipulated that “no probation officer 
appointed under the provisions of this section shall 
receive compensation for his services as such proba- 
tion officer” but added that this did not prohibit any 
court clerk, assistant district attorney, or police officer 
who was appointed a probation officer from receiving 
his usual salary.* It was not until several years later 
that this situation was remedied when probation of- 
ficers began being paid salaries out of public funds. 
The failure to allocate public funds for the salaries 
of probation officers, which was fairly common at the 
time, was not merely the inadvertent result of an 
oversight or error. On the contrary, it was very 
deliberate and was, in fact, believed to be in the best 
interest of probation for a variety of reasons. Some 
framers of the early probation statutes were very 
much concerned about the ultimate cost to the public 
of their proposed legislation fearing that the laws 
authorizing the appointment of probation officers 
might never be passed at all if they were felt to be 
too costly. Thus, laws that authorized the appoint- 
ment of probation officers but allocated no public 
funds for their salaries were regarded as an unfor- 
tunate but very necessary type of compromise. 
Others involved in securing passage of the first pro- 
bation laws felt that probation officers were social 
workers, first and foremost, and as such, would best 
perform their charitable acts out of the goodness of 
their hearts whereas to offer salaries would only at- 
tract a less altruistic type of individual. Finally, it 
was the concern of many that if probation officers 
were paid out of public funds, the appointments would 
become political plums to be dispensed as part of the 
patronage system. In reflecting on the failure of the 
1901 New York Laws to provide for publicly salaried 
officers, Isabel Chapin Barrows, widow of Samuel J. 
Barrows, who had drafted the bil! and who was 


*New York Laws, 1901, chapter 372. 


“Barrows, Isabel Chapin, A Sunny Life: The Biography of Samuel June Barrows. Boston: 
Little, Brown and Co., 1913, p. 167. 


*New York State Probation Commission, 8th Annual Report for the Year of 1914, p. 35. 


“Lathrop, Julia C., “The Development of the Probation System in a Large City,” 
Charities, January 1905, p. 345. 


largely responsible for its passage into law, wrote as 
follows: 


No salary was affixed to the office at that time because it was 
believed there would be danger of political influence in the ap- 
pointment of probation officers before they had proved their abil- 
ity. In that respect the law was amended after it was 
demonstrated that probation officers must be men and women 
of special stamp and that they must have an adequate salary.‘ 

The diversity of legislation among the various 
jurisdictions was reflected in highly dissimilar staff- 
ing patterns in the early years of probation. In states 
like Massachusetts, where publicly paid probation 
work was established as early as 1878, paid proba- 
tion officers worked together with volunteers. In 
states like New York, pending the authorization of 
publicly salaried officers, volunteers and officers paid 
from private sources were the dispensers of probation 
services. 

As a result of the instant popularity of probation 
as a sentencing alternative, as noted from the ex- 
cessive caseloads almost immediately existent, it 
became apparent that no probation service could func- 
tion in any meaningful way if staffed solely by 
volunteers. Thus, other categories of personnel were 
drafted to meet this need. Private agencies, their con- 
tributions now obscured by the pages of time, often 
assigned their professional agents to serve as proba- 
tion officers while their salaries continued to be paid 
by the agency. In the New York City Court of General 
Sessions, for example, during the early years, proba- 
tion work was handled by officers from Catholic, Pro- 
testant, and Jewish societies.’ In some instances, in- 
dividuals contributed funds to private societies so as 
to support an agent’s work as a probation officer. A 
primary example of this type of intense commitment 
towards the then just developing probation movement 
was the work of Mrs. J.M. Flower, a private citizen 
and president of the influential Chicago Women’s 
Club, who contributed significantly to the establish- 
ment of the Chicago Juvenile Court. Greatly dis- 
tressed by the absence of publicly paid probation of- 
ficers, “... Mrs. Flower interested various persons 
who contributed the support of four or five officers for 
the first two years.’ 

Another category of early probation officers con- 
sisted of municipal workers who were detached from 
their normal work assignments so they could func- 
tion as probation officers. Although the majority 
appear to have been police officers, depending upon 
the jurisdiction, they also included court officers and 
truant officers. The police appear to have been the 
category most often assigned to probation work, 
perhaps, because the surveillance function of proba- 
tion work was viewed by some as being most compat- 
ible with police work. This practice of deploying police 
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officers as probation officers was used very early in 
the development of probation in this country and con- 
tinued for quite a few years. Judge Richard S. Tuthill, 
who presided over the first juvenile court, wrote, in 
1901, that, since the Juvenile Court Law set aside no 
additional public funds to pay civilian probation of- 
ficers, the Honorable Carter H. Harrison, then mayor 
of Chicago, had “detailed a number of fatherly men 
from the police force of the city, who, in citizens’ 
clothes, without baton, or arms or any other outward 
sign of authority,” acted as probation officers.’ A 
decade later, in 1910, Flexner noted that of the 65 pro- 
bation officers serving in Chicago, “Thirty are 
members of the police force in plain clothes, assigned 
to duty in the Juvenile Court under the direction of 
the chief probation officer.” He further commented 
that this practice existed, although in lesser numbers, 
in a number of other cities.® 

Looking back, the most striking characteristic of 
these early probation officers was, without any doubt, 
their tremendous dissimilarity to each other. Their 
selection as a probation officer was often an accident 
of history wholly dependent upon the legislation 
within a particular jurisdiction and there was great 
variation among them in terms of their educational 
and vocational preparation. Many were from the field 
of law enforcement whereas others were from a social 
work background. Some were paid from public funds, 
others from private sources, and many were 
volunteers. To some, probation was a career; to others, 
it was an opportunity to serve on a limited basis. 
Nevertheless, despite the great diversity of their 
motives, backgrounds, and orientations, it was this 
disparate group of pioneers who nurtured probation 
during its early, tentative years and, thereby, insured 
its survival. 


Salaries Paid to Probation Officers 


I said a year ago that it was a shame that people who were will- 
ing to devote their energy and their lives toward a special line 
of endeavor did not receive the pay of the common ordinary ar- 
tisan; that they are not recognized in their own community as 
being of any special worth; that the man working on the scaf- 
fold on a building receives more per diem than most of the pro- 
bation officers in the state.° 


This statement, made by a probation officer, back 
in 1915, might very well have been made by one of 


"Tuthill, op. cit., p. 8. 


‘Flexner, Bernard, “The Juvenile Court as a Social Institution,” The Survey, February 
5, 1910, p. 615. 


*New York State Probation Commission, 9th Annual Report for the Year of 1915, p. 342. 


Flexner, Bernard and Roger N. Baldwin, Juvenile Courts and Probation. New York: 
The Century Co., 1916, p. 96. 


“Tbid., p. 97. 


today’s officers. For, as many probation officers are 
underpaid today, so, too, were many just as poorly 
paid in probation’s earliest years. It would, therefore, 
be impossible to simply dismiss out of hand the bit- 
terness so painfully evident in the above quotation 
or attribute it solely to the individual speaker’s per- 
sonal views and feelings. In fact, a review of the 
literature of the early days of probation clearly 
reveals the enormous dissatisfaction expressed by 
many over the inadequate salaries paid to probation 
officers, especially, in rural areas. Similarly, in the 
professional conferences of that time, one of the most 
frequently stressed themes was the need for improved 
compensation for probation officers as a prerequisite 
to the attraction and retention of qualified personnel. 

Flexner and Baldwin, both leading figures in the 
early days of probation, noted, in 1914, that salaries 
of probation officers varied widely throughout the Na- 
tion. They recommended that the ideal salary should 
range from $1,000 to $1,500 for those employed in 
larger cities and from $800 to $1,200 for those in 
smaller cities and towns. In addition, they expressed 
a need for increments based on longevity and sug- 
gested that where a probation officer received a star- 
ting salary of $1,000 per year, he should receive 
yearly increments of $100 until he reached a max- 
imum of $1,400. As was true of others concerned with 
the salaries paid to probation officers, Flexner and 
Baldwin considered the inadequate compensation 
received by many officers to be a factor impairing pro- 
bation’s ability to attract highly qualified personnel. 
They stated: 


In order to secure competent persons, the annual salary should 

be at least the amount paid a first-class high school teacher in 

the community. If superior persons are to be secured for the ser- 

vice, the compensation should be higher than that of the public 

school teacher—considerably higher—in view of the teacher’s long 

summer vacation not enjoyed by the probation officer.’® 

To make matters worse, the inadequate salaries, in 
many instances, were even lower than they appeared 
at first glance since a common practice of the time 
was to deny reimbursement to probation officers for 
expenses incident to their employment. Flexner and 
Baldwin, in decrying the utter unfairness of this prac- 
tice, noted that the average trolley car expenses in- 
curred by an officer working in the city averaged 
$10.00 per month, but for the rural-based officer who 
was compelled to travel longer distances and depend 
upon the railroad, the monthly cost was often as high 
as $20.00. It was their recommendation that: 

In practically all courts, probation officers are put to expense in 

carfare, transportation and the like. Such expenses should be 

met by appropriating an expense fund." 

The inequity of this practice was also very much ap- 
parent to the New York State Probation Commission 
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which, unfortunately, was unable to act except 
through persuasion and influence. In 1912, however, 
the Commission went on record as follows: 


In spite of the fact that the law expressly authorizes the pay- 
ment of expenses of probation officers, it is still necessary in many 
jurisdictions for the probation officers to meet the expenses in- 
curred by the performance of their official duties from their own 
pockets. Such expenses include car fare, telephone messages, 
telegrams, postage, stationary, note books, and in some instances, 
office furniture. Inquiry ... in New York City indicated that 
they were paying out of their own pockets at the rate of more 
than $300 per annum for expenses which should have been paid 
from city funds. This did not include emergency relief given to 
probationers and defendants in the form of meals, car fare, 
medicine, clothing, and so forth ... It is earnestly hoped that 
for the good of the service, as well as for the sake of the proba- 
tion officer (most of whom are paid small salaries), appropria- 
tions may be made whenever needed for the payment of the 
legitimate expenses of the probation officer.’ 

Apparently, one of the very few exceptions to the 
low salaries and lack of any reimbursement for ex- 
penses incident to employment was Nassau County 
on Long Island. The New York State Probation Com- 
mission’s Annual Report for the year of 1919 noted 
that in Nassau County: 


... the Board of Supervisors established the new position of 
County Probation Officer at a salary of $2,500, the largest salary 
which has, as yet, been provided for a new position of this 
character. Ample traveling expense and the use of an automobile 
were also provided.** 
Interestingly enough, history has repeated itself and 
the Nassau County probation officers of today con- 
tinue to be among the highest paid in the State if not 
in the Nation. 

The comparative excellence of the salary paid to the 
first probation officers in Nassau County can be seen 
more readily in contrast to the salaries that were then 
being paid to probation officers in the largest cities 
of the State. In New York City, for example, the 
minimum salary for probation officers was $1,350 
with a maximum, after several years, of $1,860. In 
Buffalo, at the same time, probation officers received 
a minimum salary of $1,200 with a maximum of 
$1,800.** 

By comparison, probation officers serving in rural 
areas suffered from totally inadequate pay scales. In 
fact, very often, they were paid on a strictly part-time 
basis. In the same year, 1919, for example, when the 
Nassau County probation officer’s salary was $2,500, 


“New York State Probation Commission, 5th Annual Report for the Year of 1911, 
p. 33-34. 


“New York State Probation Commission, 13th Annual Report for the Year 1919, p. 40. 
“Tbid., p. 20. 
“Tbid., p. 42. 
*“Tbid., p. 39. 


*"New York State Probation Commisssion, 6th Annual Report for the Year of 1912, p. 30. 


the probation officer in Suffolk County, the county 
bordering on Nassau, was receiving a salary of $300 
per year because the county refused to hire an officer 
on more than a part-time basis. The State Probation 
Commission, in this same year of 1919, announced 
that due to “... an active campaign in cooperation 
with the county judge, the probation officer, and 
others. . .” the Board of Supervisors of Suffolk County 
agreed to the request “‘. .. and the probation officer 
was given a substantial increase in salary and is now 
devoting his whole time to the work.” In the same 
year, the Board of Supervisors of Chenango County 
appropriated $700 for the salary of an individual who 
served both as county probation officer and humane 
society officer.*® 

Nor were these particular counties merely isolated 
examples of the shamefully low salaries paid to pro- 
bation officers in rural areas. In 1912, 7 years earlier 
than the period cited above, the State Probation Com- 
mission reported that some one-third of the counties 
in the State had appointed probation officers on a 
part-time basis with a salary of approximately $300 
per year. In deploring this practice, the Commission 
stated that: 


While about one-third of the counties have appointed such of- 
ficers, the salaries paid are in most instances so small—often not 
more than $300—that the officers can usually afford to give the 
probation work only a fraction of their time. Parsimony in this 
matter is poor economy. True economy, for each county as well 
as for the State, calls for the payment by the different counties 
of salaries adequate to command, whenever necessary, the full 
time service of competent officers. The benefits of probation 
should be extended to every part of the county.”” 

A great deal of credit must be given to the early 
members of the New York State Probation Commis- 
sion, whose function was to provide oversight of local 
probation services. Scorning a narrow interpretation 
of their role, and choosing not to follow the path of 
political safety, they, instead, served as advocates of 
adequate salaries for probation officers. To those on 
the Commission, a definite correlation existed 
between the quality of probation services and the 
ability to attract and retain competent personnel. 
Accordingly, the Commission became a major force 
in the campaign for adequate salaries for those in the 
newly developing field of probation. The members of 
the Commission provided assistance, in this regard, 
to probation officers throughout the State including 
letter writing, political lobbying, media support, the 
provision of expert testimony, and other forms of con- 
crete help. The attitude of the Commission is reflected 
in the following excerpt from their Seventh Annual 
Report for the year 1913: 


Generally speaking, the devotion of the officers to their work is 
such that the salary received is by no means their only or even 
their first consideration. If this were not the case, we should not 
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have the many men and women of high quality and ability who 
are now engaged in the probation work of this State. 


The Commission does not wish to have it inferred, however, that 
there is not room for considerable improvement in some instances 
in the quality of those employed as well as in the number of of- 
ficers provided and it believes that not only in justice to the of- 
ficers now employed but to secure a higher grade of officers where 
needed, there is no greater necessity in the probation service of 
the State at this time than that the salaries paid be substantially 
increased ... With hardly a single exception, the probation 
officers in the State are underpaid.”* 

If probation officers, as a general rule, were inade- 
quately compensated during these early years, it was, 
certainly, not due to any lack of effort on the part of 
the State Probation Commission. Perhaps, as Flex- 
ner stated, the failure to appropriate adequate funds 
for probation services was due, instead, to the fact 
that: 


Legislatures are slow to see the value of providing for payment 

of an adequate number of probation officers. The absence of 

anything like an intelligent public opinion in the country as to 

the real meaning of probation increases the difficulty.’® 

Nor did the picture dramatically change in the 
decades that followed even as probation became an 
increasingly important and accepted component of the 
criminal justice system. Cooley, writing in 1927 of his 
experiences as chief probation officer of the Court of 
General Sessions of New York City, expressed his con- 
cern over the inability to attract competent persons 
to the field of probation due to the unattractive pay 
scales. In what some might view as a very prophetic 
statement, Cooley warned that the theories of proba- 
tion might very well fail due “... to the 
incompetency among its workers, inadequate 
finances, and general public disinterestedness.” He 
explained further: 


The average salary of the 125 probation officers serving in the 
Courts of New York State outside of Greater New York equals 
$31.05 per week after an average service of eight years. In view 
of these facts, it is not to be wondered at that there are only a 
few courts in the United States that have definite standards 
regarding the educational background of the persons selected to 
serve as probation officers. Because of inadequate salaries paid 
men and women with desirable educational qualifications and 
with specialized training, they are entering other fields of social 
service.” 


Appointment of Early Probation Officers: 
Exempt vs. Competitive Status 


The framers of the first probation statutes, as men- 
tioned previously, had been very apprehensive about 


“New York State Probation Commission, 7th Annual Report for the Year of 1913, p. 43. 

*® Flexner, Bernard, “The Juvenile Court as a Social Institution,” op. cit., p. 614. 

*Cooley, Edwin C., Probation and Delinquency: The Study and Treatment of the In- 
dividual Delinquent. New York: Catholic Charities of the Archdiocese of New York, 1927, 
p. 27. 
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appropriating public funds to pay for probation 
salaries fearing that to do so would result in the use 
of probation officer positions as political rewards and 
favors. As it was, their concern turned out to be very 
well justified for along with the advent of publicly paid 
probation officer positions came strenuous efforts to 
classify them as exempt positions rather than making 
appointments on the basis of competitive civil service 
examinations. This question of whether the position 
of probation officer should be subject to competitive 
examination or an exempt position became one of the 
earliest major conflicts in the development of proba- 
tion and, indeed, the ultimate resolution of this issue 
may very well have shaped our current form of pro- 
bation practice, at least, in most jurisdictions. 

Most political leaders, for very obvious reasons, 
strongly favored classifying the position of probation 
officer in the exempt category as this represented a 
ready source and supply of jobs. Most members of the 
judiciary, almost all of whom had political ties, also 
wanted to see the position of probation officer made 
an exempt position. There were additional considera- 
tions for the judges, however, since placing probation 
in the competitive category would have also meant 
a loss of power in respect to personnel with whom they 
had to work very closely, on a daily basis, within the 
court setting. The judges argued that the judicial/pro- 
bation officer role was unique, that it was comparable 
to that of a confidential assistant to the judge, and 
that it was a judicial rather than an executive 
function. 

This conflict, while it remained unresolved, often 
led to embarrassing stalemates. At times, as a means 
of demonstrating their power, judges adamantly 
refused to appoint probation officers from competitive 
civil service lists and, instead, would simply leave the 
authorized positions unfilled. In most of these cases, 
the probation officer positions were filled by represen- 
tatives or agents of private organizations or 
volunteers. A classic example of this occurred in the 
New York City Court of General Sessions where, for 
many years, the judges declined to appoint a proba- 
tion officer from the existing list despite statutory 
authorization and the existence of appropriated funds. 
The New York State Probation Commission’s Twelfth 
Annual Report for 1918 noted, in regard to the New 
York City Court of General Sessions, that: 


An appropriation for 10 salaried officers was made for the Court 
by the Board of Estimate and Apportionment in 1916, and was 
renewed in 1917. The judges, however, refused to submit to any 
civil service examination for these positions and the appropria- 
tion was allowed to lapse.” 


A very similar conflict arose, involving the New 
York City Court of Special Sessions, as to whether 
the position of probation officer in the lower courts 
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of the city should be retained in the competitive 
category of civil service or be placed in the exempt 
class with the justices of the court making the ap- 
pointments. A lawsuit was brought against the City 
of New York by an appointee of the justices by the 
name of Simons who argued that probation should be 
an exempt position because of the unique nature of 
the job and because the state had specified that the 
probation officer was a “confidential officer of the 
justices and magistrates.” After two lower courts had 
ruled that probation should be classified as exempt, 
the case went to the Court of Appeals, the highest 
court in the State of New York, where it was reversed. 
Those bringing the appeal included the Municipal and 
State Civil Service Commissions and Mayor William 
J. Gaynor. The State Probation Commission appeared 
as amicus curiae. 

The Court of Appeals, relying primarily on 
legislative intent, ruled that the statute did not re- 
quire the placement of probation officers within the 
exempt category. Instead, the Civil Service Commis- 
sion was free to choose whether the position should 
be within the exempt or competitive category.** The 
Civil Service Commission, as would be expected from 
their role in the suit, ruled that the position of pro- 
bation officer for the inferior courts in the City of New 
York would be in the competitive category. 

By the following decade, the principle that the posi- 
tion of probation officer was in the competitive 
category was well established. The case of Simons v. 
McGuire, as cited above, not only applied to New York 
City but, also, served to establish precedent 
throughout the State. In addition, the leaders of the 
probation movement, including the State Probation 
Commission, were overwhelmingly united in their 
support of a competitive examination. Finally, on 
April 28, 1913, the State Civil Service Commission 
resolved that all probation officers employed by the 
counties would remain within the competitive 
category. Approved by Governor Suizer, this law, in 
effect, put the entire question of exempt status for the 
position of probation officer to rest.”* 


The Early Examinations 


Although the early requirements, in terms of educa- 
tion and prior work experience, for the position of pro- 


™Simmons v. McGuire, 204 N.Y. 253 (1912). 
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pp. 101-102. 
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bation officer may not have been as exacting as they 
are today, employment in this title was not, by any 
means, easy to obtain. The two major obstacles to 
securing a position as a probation officer were the dif- 
ficulty of the early examinations and the small 
number of available positions in comparison to the 
large number of applicants competing for these posi- 
tions. One of the more extreme examples of the lat- 
ter type of hurdle occurred in 1910, a year in which 
there was a statewide total of only 106 salaried pro- 
bation officers. Yet, in this very same year, there were 
more than 2,200 applicants for a probation officer ex- 
amination given in New York City. 

In addition to the large number of applicants vying 
for relatively few jobs, the pass/fail ratio was, very 
often, equally discouraging. A State Probation Com- 
mission report of an examination given in 1906 for 
the position of salaried probation officer for several 
courts in Buffalo is indicative of the challenge faced 
by applicants of the day. The Commission noted that 
of the 75 persons taking the examination, “... asa 
result of the thorough manner in which the examina- 
tion was conducted, only eight persons received 
passing marks.”** Similarly, in New York City in 
1914, “... in which there were 980 candidates, only 
130 passed the test... .”** While these examples may 
represent the extreme, a review of the examinations 
of the day, as well as the grading of some of them, 
confirms that obtaining a position as a probation of- 
ficer in the early years was often a very difficult, if 
not impossible, task. 

As a general rule, few, if any, specific prerequisites 
existed in terms of educational credentials or voca- 
tional background. These variables were considered 
in determining the applicant’s overall grade but did 
not serve as an absolute bar to employment. 
Qualifications for employment, in terms of education 
and work experience, were phrased in the most 
general of terms with the lack of specificity, thereby, 
providing broad areas of discretion for the examiners. 
The qualifications suggested by the State Probation 
Commission, in their Annual Report for 1908, for the 
position of chief probation officer for the Children’s 
Court in Buffalo, provide a graphic illustration of the 
broad, loosely drawn, and vague language that was 
invariably used in the early job specifications in pro- 
bation. The Commission stated that: 


.. it is extremely important that the chief probation officer 
possess such a combination of temperament, ability, and interest 
as will enable him to intelligently organize his work, and to win 
the respect and confidence of children and exert over them the 
proper influence. He should be one who likes children, who 
understands them and the conditions amid which they live, and 
who has sympathy and persuasive leadership. It is important 
that he discharge his duties neither perfunctorily nor as a 
disciplinarian, but that he be thoroughly imbued with the spirit 
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of probation in order that he both may stimulate and aid the 
volunteer probation officers, and may impress the children with 
the fact that he is their friend and helper. The salary provided 
for the position should be sufficient to secure a person possess- 
ing those qualifications. We judge that it should be at least $1,200 
per annum.’ 

Educational background and credentials were, 
apparently, not as important in hiring probation of- 
ficers in the early years as they are today. Flexner, 
one of the first advocates of the professionalization 
of probation, provided some indication of the rela- 
tively low educational requirements prevalent at the 
time when he stated, in 1914, that “character of 
juvenile court work requires in all officers at least the 
minimum of school education equivalent to that of a 
high school.’’** 

Apparently, greater consideration was given to an 
applicant’s vocational background and prior work ex- 
perience than to his educational level. Applicants who 
had formerly been employed in private social service 
agencies, for example, were considered highly 
desirable candidates for the probation officer position. 
Others actually served as strictly volunteer probation 
officers for a time so as to gain experience which 
might then provide entry into a paid position. The 
high premium that was placed on vocational ex- 
perience is reflected in the public salute given to the 
New York City Civil Service Commission by the State 
Probation Commission for formally scoring vocational 
or prior work experience as an examination compo- 
nent, thereby, increasing the prospects of hiring 
experienced applicants.” 

The early civil service examinations for probation 
officers usually consisted of either two or three parts 
with varying weights given to each part in different 
jurisdictions. For example, when a civil service ex- 
amination was given on June 18, 1908, for the posi- 
tion of paid officer in the Buffalo Juvenile Court: 

Twenty-five percent credit was allowed for the oral portion, 25 

percent for experience, and 50 percent fcr written answers to 

technical questions. The questions on experience called for in- 
formation concerning each candidate’s life history, including 
education, occupation, and particularly his experience in proba- 
tion or social, educational, philanthropic or correctional work.” 


A member of the State Probation Commission was 
usually in attendance to help conduct the examina- 
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tion. The written part of the examination was in- 
variably in the form of essay questions which seemed 
designed, primarily, to evaluate the applicant’s 
knowledge of probation as well as his or her ability 
to make sound, commonsense judgments. 

In the oral part of the examination, according to the 
New York State Probation Commission’s 3rd Annual 
Report for the year 1909, “the questions asked were 
intended to indicate the aptitude and fitness of the 
candidates for probation work.’® Flexner and 
Baldwin, who felt very strongly that the oral portion 
was the most important part of the examination, 
described the process in great detail, in 1914, noting, 
for example, that the oral test “. . . consists of an in- 
formal interview between the examining committee 
and each applicant personally . . . listing for a period 
of ten to forty minutes.” The questions might include 
such areas as the applicant’s attitude toward employ- 
ment and probation, specifically, “...their history, 
habits and interests,” and he or she might “. . . also 
be requested to describe how they would deal with one 
or two hypothetical cases. . .” in discussing the value 
of the oral part of the examination, these two authors 
concluded that: 

The interview affords the examiners an opportunity to judge not 

only the mental endowments of the candidates, but to get an idea 

of their personal appearance, manner, temperament, interest, 


sincerity, force of character, and general aptitude for probation 
work. 


The questions and answers and ail conversation during the oral 

interviews are taken down by a stenographer; and the examiners, 

independently of each other, rate the candidates either accord- 
ing to the general impression they make, or according to some 
fixed schedule.* 

The early examinations that were used to hire pro- 
bation officers may very well have been far more dif- 
ficult and challenging than the tests given by many 
probation departments today. To encourage our 
readers to judge for themselves, we have included 
below one of the tests that was actually used to select 
probation officers during the very first decade that 
probation was in existence in New York State. This 
examination, which is typical of the tests used dur- 
ing the early years of probation, was administered on 
January 29, 1910, in Utica, New York, for the posi- 
tion of probation officer in Oneida County. The 
examination consisted of two parts, written and oral, 
although we are including only the written portion 
here. Please keep in mind that although many of the 
essay questions relate to technical aspects of proba- 
tion work, the applicants, for the most part, were not 
probation officers nor did they have any actual prior 
experience in the field of probation. Also, in almost 
half the questions posed, complex case situations are 
presented and the applicant is asked to analyze the 
situation and the facts presented and prescribe 
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suitable treatment despite the fact that the field of 
probation was still in its infancy in 1910 with its 
theories and methodologies just starting to develop. 

You might want to test yourself against your early 
professional colleagues of more than 70 years ago. The 
following questions were asked: 


1. (a) What is your conception of the nature and purposes of 
probation? (b) What kind of persons are suitable for probationary 
treatment? 

2. Describe the history and development of probation in this 
State. 

3. What are the principal provisions of existing law in this State 
concerning (a) the appointment and compensation of county pro- 
bation officers; (b) the placing of persons on probation, and (c) 
the powers and duties of probation officers. 

4. Describe in brief the chief features of the system of forms 
furnished by the State Probation Commission to probation of- 
ficers for preserving case records and reporting cases to the court, 
or state what forms, in your judgement should be used. 

5. Assume that a young man 20 years old, in company with 
two older men, has committed burglary in a freight car; that 
although he lives in the city where his parents reside, he has 
boarded with a married sister for the past year; that during this 
period he has run an elevator, driven a grocery wagon and worked 
in a mill; that he is poorly dressed, and that at his trial he stated 
he had never been addicted to drink. Were you to investigate 
this case what information would you seek; from what sources 
would you endeavor to secure it, and what precautions would 
you observe in making the investigations? 


*New York State Probation Commission, 3rd Annual Report for the Year of 1909, 
pp. 168-169. 


6. (a) How could volunteer probation officers assist the salaried 
county probation officer in Oneida county; (b) What kinds of per- 
sons would make desirable volunteer officers, and (c) what 
weaknesses and dangers in the use of volunteer officers are liable 
to develop? 

7. What are some of the chief causes of delinquency (a) among 
boys and (b) among girls? (c) Under what circumstances would 
a boy be committed to a juvenile reformatory or training school? 
(d) What are some of the chief causes of the habit of drunken- 
ness among men? 

8. Assume that an 18-year-old boy in a small town is placed 
on probation for being an ungovernable child, in that he disobeys 
his parents; that he has been a truant and on one occasion was 
implicated with older boys in petty thieving; that he has trouble 
with his eyes and that his father works irregularly and is impa- 
tient, and his mother — an estimable woman — sometimes works 
out by the day. Assume any other facts you choose, and tell what 
probationary measures you would advise in this case. 

9. Assume that a 28-year-old man is placed on probation for 
nonsupport; that he lives apart from his wife, who lives with her 
parents; that he has worked considerably at carpentry and 
farming, but during the past three months has been employed 
as a porter in a hotel; he abuses his child; and that his wife is 
an untidy housekeeper and improvident. Assume any other facts 
in this case and tell what treatment you would advise. 

10. Assume that a 14-year-old girl living in a city is placed on 
probation for stealing peanuts from a peanut stand: that her 
father is dead and her mother takes boarders and at times earns 
additional money by telling fortunes; that the girl is a good 
scholar in school, especially in drawing, but is frequently kept 
at home by her mother to help with the housework; that the 
family lives next to a telegraph and messenger company, and 
that the girl formerly attended a Sunday school. Assume any 
other facts you choose and tell what treatment you would 
suggest.** 


Focus for the Future: Accountability 
in Sentencing 


By THOMAS J. QUINN 
Executive Director, Delaware Criminal Justice Planning Commission 


1. Introduction 


This paper was conceived from a state of frustra- 
tion, a state shared by thoughtful criminal justice pro- 
fessionals. This frustration borne of the knowledge 
that the current system for sentencing criminal defen- 
dants in the United States just does not make sense. 
It fails the test of logic on an individual basis, as 
countless examples can be found of lives wasted in 
human warehouses. Countless more transgressors 
walk scot-free, unpunished in any real or perceived 
way by the society offended. It also fails on a policy 
level, as an increasing proportion of public revenue 
is expended on a system with no common philosophy 
that cannot adequately target its resources. We seem 
to be frozen in the inertia of centuries of tradition and 
decades of entrenched bureaucracy. With three 
branches of government playing key roles in senten- 


cing, is there any hope of managing this complex, 
emotional and political problem? 

A cautiously optimistic answer is “‘yes.” It can be 
managed, giving due authority to the proper constitu- 
tional roles, building on recent research and innova- 
tions, and recognizing the inherent limitations of our 
ability to control human behavior. This paper at- 
tempts to advance the effort toward achieving a com- 
mon sense system of sentencing. It will not review in 
any detail the many improvements achieved in the 
last 5 years; the reader may turn elsewhere for the 
background. It will offer a model which is designed 
to enable decisionmakers to gain control of their cor- 
rectional resources, ensure an adequate degree of 
public safety, and focus the philosphy and direction 
of sentencing. The model argues for a new dialogue, 
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replacing the “in” versus “out” decision with assign- 

ment to 1 of 10 “Accountability Levels.” 

Let us begin this discussion with several premises. 
It is an unfortunate fact that crime has always ex- 
isted, and it always will. It is also apparent that cur- 
rent public resources are being sorely taxed in an at- 
tempt to deal with the problem of crime. The criminal 
justice budget is escalating rapidly, with an increas- 
ing proportion for the corrections system, the terminal 
point of the process. As larger portions of the budget 
are allotted to corrections, less is available for police, 
mental health, and education. In this environment 
we must strive for a reasonable response to the pro- 
blem of crime, one that takes into account the con- 
straints of resource and knowledge limitations. 

To develop our common sense system, we must 
determine the proper purpose and role of sentencing. 
While many goals of sentencing have been presented 
(chiefly among them deterrence, incapacitation, 
retribution, and rehabilitation), deciding among the 
various goals becomes a difficult and confusing exer- 
cise. However, acommon purpose of all these goals is to 
enforce the limits of acceptable behavior defined by 
society. 

- The task then becomes establishment of a system 

that effectively deals with those who would transgress 

society’s norms. To do too little leaves indistinct the 
lines between acceptable and unacceptable behavior. 

To overreact in the name of justice risks wasting the 

taxpayers’ money or violating another of our fun- 

damental truths—individual freedom. To achieve a 

proper balance, we must rely on research and com- 

mon sense. The following principles form the founda- 
tion of this effort to properly focus sentencing: 

(1) The certainty of punishment is more important 
than the severity of a sanction. 

(2) The victim should be a primary consideration in 
determining a sentence. 

(3) A wide range of sanctions should be available, 
with the offender sentenced to the least restric- 
tive (and least costly) sanction consistent with 
public safety. 

(4) Rehabilitation should be considered in assign- 
ing sanctions. These principles are discussed in 
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greater detail below. 


II. Principles of Sentencing 
A. Certainty 


Deterrence theorists generally accept that timely 
and certain punishments more effectively deter 
criminal behavior than do long sentences.’ Lengthy 
mandatory sentences are difficult to justify by a deter- 
rence philosophy. For example, in Delaware during the 
period July 1, 1977, through June 30, 1980, there was 
a 42 in 1,000 chance of being arrested for a burglary 
committed, and 17 chances in 1,000 of going to jail 
for that burglary. If a jail sentence became man- 
datory, the chances of a jail sentence would be 30 in 
1,000.* It is unlikely that a potential offender who is 
willing to risk a 17/1,000 chance of jail would be un- 
willing to risk a 30/1,000 chance. By instituting a 
mandatory sentence in this case, the effect on crime 
would be very limited but on prison population 
substantial. Resources would be better spent on en- 
forcement and detection, increasing the arrest pro- 
bability and the certainty of punishment. 

This “certainty” principle applies to offenders com- 
plying with conditions of the court or correctional of- 
ficials as well. It can be achieved by increased 
monitoring of offenders at various sanction levels, and 
increased consistency in applying those sanctions. A 
framework for standardizing this monitoring is 
described later. 


B. Victim Orientation 


Until recently, the victim has been forgotten in our 
scheme of sentencing. To be sure, the loss by or in- 
jury to the victim was a part of the process, but restor- 
ing the victim to his precrime status was secondary 
to other factors. This is changing, but still more em- 
phasis on the victim is necessary. 

In determining severity, crimes with individual vic- 
tims should be deemed more severe than victimless 
(e.g., prostitution, drug abuse) or institutional (e.g., 
shoplifting) crimes. 

Further, the extent to which the victim carries some 
responsibility for the crime should reduce the severi- 
ty of the sanction. A U.S. Department of Justice 
publication noted that “research on crime indicates 
that ‘victim precipitation’ is a common phenomenon 
in violent crime and in incidents where the victim 
knows the offender. In those incidents it is the even- 
tual victim, rather than the apparent offender, who 
first initiated the event.’” 


C. Sanctions 


A wide range of sanctions should be available, with 
the offender sentenced to the least restrictive (and 
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least costly) sanction available, consistent with public 
safety. 

This principle has widespread and long-standing 
support.’ The U.S. Attorney General’s Violent Crime 
Task Force Report noted that the average cost/bed for 
construction was over $70,000 in 1981, with an opera- 
tional cost of $10-20,000 per bed. Despite this, 70 per- 
cent of our Nation’s prison facilities are maximum 
security while only 15-20 percent of state prison in- 
mates require that level of supervision.’ Due to the 
high cost of maximum security incarceration, this 
sanction should be reserved for those violent offenders 
who must be confined to assure public safety. 

A recent study in Delaware found that “reliance on 
incarceration as the only appropriate sanction for de- 
viant behavior places increasing political and 
organizational pressure on correctional and parole 
authorities.’”” The National Institute of Correction 
(NIC) finds that “the principle of least restrictive 
custody within responsible requirements of public 
safety is sound — jurisdictions must develop a graded 
series of options where incarceration becomes the last 
resort and can be clearly justified when used.’” The 
model presented here refers to this as “Sequential 
Sanctioning,” a logical set of increasingly restrictive 
sanctions and controls to maximize system efficiency 
and cost effectiveness. It requires: 

— An adequate and coordinated diag- 
nostic/classification system to properly assign of- 
fenders as early as possible — presentence as well as 
correctional. 

— Adequate monitoring of the offender for the con- 
ditions of the sanction level, and accountability for 
failure to comply with those conditions. 

— Logical progression, with consistently applied 
criteria, into further stages of sanction/control for 
subsequent offenses or failure to comply with condi- 
tions of a given sanction level; and logical retrogres- 
sion away from heavier levels of sanction toward 
freedom over time. 

This concept might be displayed as a triangle of con- 
trol over an offender’s freedom (see figure 1). If total 
freedom were displayed as a box, the triangle of con- 
trol (moving left to right) would be increasingly 
restrictive, from a minimum of a small fine through 
to incarceration in a maximum security facility. 


“Standards Relating to Sentencing Alternatives and Procedures, American Bar Associa- 
tion, Approved Draft, p 14, New York, 1968; ABA Standard 18-2.2, pp 18-57 through 
18-63, Sentencing Alternatives and Procedures.; 

“Sentencing Reform Commission Alternatives Committee,” December 1981, Wilmington, 
DE. 

7 “Attorney General VCTF Report,” Ibid, Recommendation #57, August 1981. 

*Yanich/Vanderveen, “Parole Rehearing Guidelines,” p 2, 1981. 

*Nationa! Institute of Correction FY 1982, “Request for Proposals,” p 14. 


D. Rehabilitation 


We have learned that we cannot coerce an offender 
into being rehabilitated by locking him up in a prison, 
or by enticing him into various programs while he is 
there. We have also learned that we rarely know 
whether someone has been rehabilitated. Therefore, 
while we should make available social and educa- 
tional programs to those in the system, the sentences 
we impose should primarily reflect the need for pro- 
tecting the safety of the public, the need to make the 
offender directly and meaningfully accountable for his 
crime, and the need to make the victim as whole as 
possible. 

At the same time, through proper classification and 
diagnosis, we should assign offenders to programs 
which have the best chance of helping them to be pro- 
ductive members of society. 


III. Focus for the Future: Levels of 
Accountability 


The criminal justice system doesn’t really operate 
all that badly, as it’s structured. Dedicated profes- 
sionals in all agencies do their best given the infor- 
mation and resources available. Their managers then 
seek legitimately to increase their resources, so they 
can do a better job. We can continue in this vein. This 
would be the easiest way to proceed, since we know 
how to bid for architects’ fees, build prisons, and hire 
correctional officers. It is a legitimate policy choice. 
It’s the one most governmental officials have selected 
over the past two decades. It is, however, probably the 
most expensive course to follow, and not necessarily 
the most effective. 

We can instead create a logical way of reducing the 
number -of prisoners we house, as Michigan’s 
Emergency Powers Release Act (once capacity is ap- 
proached, authority is provided to release all those 
with 90 days remaining on their sentence; then 120 
days remaining; until appropriate level is reached); 
the Minnesota Sentencing Guidelines (a presumptive 
sentence of a certain period on probation or in prison, 
with the “in/out” decision affected if prison popula- 
tion nears capacity); or an expansion of Delaware’s 
supervised custody program (inmates are placed with 
host families under close supervison). These are also 
legitimate policy choices. 

Finally, we could embark upon a new direction of 
accountability, making fundamental changes in our 
system of sentencing. This can be accomplished by 
establishing a logical sequence of sanctions, con- 
sistently applied and adequately monitored, which 
would hold the offender accountable to the victim and 
to the state. It would also hold the system accoun- 
table, to the public and to other justice agencies. To 
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FIGURE 1 


As the level of control increases, so does the cost. A maximum security bed costs more to construct and staff 
then does a minimum security bed, which costs more than probation. 
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embark upon this direction will require a significant 
effort, a rejection of the decision dichotomy of “in” 
versus “out.” We simply must acknowledge that there 
are (or could be) more effective ways to hold an of- 
fender accountable. As Austin and Krisberg state, “A 
new political consensus must emerge outside the 


“The Unmet Promise of Alternatives to Incarceration,” James Austin and Barry 
Krisberg, Crime and Delinquency Volume 28, #3, July 1982. 

“Early Identificaion of the Chronic Offenders, State of California Youth Authority, 
October 1982. 


criminal justice system in which the values of punish- 
ment and public safety are rationally balanced with 
fiscal constraints and competing claims for public 
revenue.” 

In essence, we must put into practice the concept 
of “least restrictive sanction.” In so doing, we must 
assure ourselves and the public that those truly in- 
corrigible and violent felons who need to be separated 
from society are incapacitated. The capability to ac- 
complish that is improving,” though it is far from 
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precise. Our new structure must create cenceptual 
levels of restrictiveness (or accountability); fit existing 
sentencing options into that scheme; determine the 


number that can be safely placed in less costly levels - 


(existing or proposed); develop guidelines to assign of- 
fenders to the proper level; and put in place a system 
of monitoring and standard movement between 
levels. 


A. Creating the Concept — Levels of Accountability 


The options which now exist in most jurisdictions 
are more or less restrictive based on undefined 
criteria. Most observers would agree that prison is 
more restrictive than an outpatient treatment pro- 
gram, which is more restrictive than unsupervised 
probation. Most would also agree that the greater the 
restrictions, the more punitive the sanction. However, 
currently there is no definition of “‘restrictiveness,” 
no way of ranking one sanction compared to another. 

Among the deficiencies caused by this absence is a 
great disparity in the way offenders are dealt with 
by the system. A judge is faced with conflicting goals 
of rehabilitation, incapacitation, deterrence and 
retribution, but no standard from which to select. If 
an offender fails to comply with conditions of a less- 
restrictive sanction (e.g., probation), a given judge 
may merely continue that sanction, or jump to a very 
restrictive punishment (e.g., prison). Should there not 
be intermediary steps? This would also have the ef- 
fect of letting the offender know that additional sanc- 
tions will surely be applied for noncompliance, and 
serve as an incentive to move from greater levels of 
restriction to lesser over time. 

This can be achieved by adopting 10 “Levels of 
Accountability,” with increasing restrictiveness at 
each level (see figure 2). There is a range of 100 within 
each level to provide for relatively minor adjustments, 
and enable refinement of the concept. The categories 
used to define restrictiveness can be applied to a 
punitive sanction, or a rehabilitative setting. 

Tied into the escalating sequence of sanctions is the 
probation-fee concept. Successfully used in Georgia, 
Florida, and elsewhere, the $10 to $50/month fee is 
charged probationers to offset the cost of supervision. 
In the context of the proposed escalating sanctions, 
the fee can also be escalating. At Level II, a 
$10/month fee might apply, with the fee $20/month 
at Level III. This would serve two purposes. First, the 
increased supervision or programs required at higher 
levels cost more, and the offender requiring it should 
help offset the cost. Second, a double incentive would 


"A Provisional Scale for Measuring the Severity of Criminal Penalties,” Joan E. 
Jacoby and Edwerd C. Ratledge, March 1982 — LEAA Grant — 1980 — NIJ-CX-0032, 


exist for the offender — if he complied with the regula- 
tions of his assigned level, over time he would move 
to a lower level with fewer restrictions, and with a 
lower fee. 

Once these levels are reviewed and accepted by the 
criminal justice system, standards for supervision 
should be established to insure the monitoring is ap- 
propriate for the offender and consistent across agen- 
cies and between personnel. 

Though the 10 levels clearly display the possible 
range of categories of sanction, it may be difficult to 
impiement in some jurisdictions. A condensed range 
of accountability levels may be found on figure 3. Fur- 
ther merging of levels could occur, as long as the con- 
cept of a continuum of restrictiveness is maintained. 


B. Assign Existing Options Into Conceptual 
Scheme 


The next step is to take the current sentencing op- 
tions in a given jurisdiction and fit them within the 
accountability levels. It is recognized that a combina- 
tion of penalties is often assigned, and this could be 
accommodated. An estimate of the number of clients 
for each current alternative could be derived, with the 
total and per capita current cost of that alternative. 
It is likely that some gaps will exist between the con- 
ceptual levels and reality. For example, there may be 
no residential programs between probation and 
prison. 

In Delaware, an attempt was made in October 1983 
to fit offenders into the conceptual accountability 
levels, based on the conditions of their sentence on 
the last day of August 1983. The results of that ef- 
fort are displayed on figure 4. As was suspected, there 
are great gaps in the middle range of levels. Further, 
it becomes clear that a disproportionate portion of the 
resources available to the Delaware Department of 
Correction are expended on those at the higher levels 
(see figure 5). 


C. Determine How Many Offenders Can Safely Be 
Placed in Less Costly Accountability Levels 


Once the gaps are identified, programs must be 
developed to meet the need. This can be done within 
state government, or bid out to the private sector. The 
latter has the advantage of rapid start up, perhaps 
greater creativity, greater flexibility and easier 
elimination as the offender population falls (as it is 
projected to do in 7-10 years). Requests for proposal 
would be drafted requiring bids to meet the specifica- 
tions and supervision standards for given accoun- 
tability levels. A condition could be included that the 
cost would not exceed the estimated cost for develop- 
ing a state program for that level. While care would 
have to be taken to screen out charlatans, there 
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FIGURE 3. Accountab: 


r I 
Restrictions on freedom in | None—Unrestricted to 5 5-42 hrs/wk 
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ARestrictions on freedom essentially structure an offender’s time, controlling his sched 

ing is not standard or consistent or to the extent that no sanctions for accountability 

of residential, part-time residential, community service, or other specific methods for m 

or in one period (e.g., weekend in jail). 
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le, whereabouts, and activties for the designated amount of time. To the extent monitor- 
ccrue for failure on the part of the offender, the time is not structured. It could consist 
eting the designated hours. The judge could order the hours be met daily (e.g., 2 hrs/day) 
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Percentage 
Custody of 
Status Cost 


Incarcerated* 
Not Incarcerated** 
TOTAL 


1,805 21 88 
6,668 79 2.8 12 
8,573 100 24.1 100 


*Incarceration = Sentencing Reform Commission account- 


ability levels VIII, IX and X 
**Not Incarcerated = Sentencing Reform Commission accoun- 
tability levels I through VII 


should be sufficient inducement involved to generate 
interest from qualified groups. Provision would be 
made for adequate monitoring of the contract by state 
officials, and for carrying out “sequential sanction- 
ing” between levels. 


D. Develop Guidelines to Assign Offenders 


Once the levels are in place, guidelines must be 
developed to insure consistent assignment of offenders 
to the proper accountability level. As with other 
guideline matrices, an offender’s background and fac- 
tors related to his current offense (perhaps a measure 
of severity on the Sellin-Wolfgang Scale)* would be 
combined to place an offender at a given accountabili- 
ty level. This matrix could be voluntary, or establish- 
ed by statute, with provision for a judge to go outside 
the guidelines for delineated mitigating or ag- 
gravating circumstances. If statutorily established, 
consistency would be greater. However, a clear role 
would still exist for the judge in selecting the most 
appropriate option (e.g., inpatient treatment versus 
halfway house) within the guideline level, depending 
on the offender’s background, the victim’s needs and 
other relevant variables. The length of time under 
supervision would be a range statutorily included on 
the guideline but judicially imposed. 


“Crime Seriousness Weighting Systems,” Timothy J. Flanagan, December 1976 — 
SUNY, Albany, p 7. 

“A similar argument is made for prosecutorial deecisionmaking by Jacoby and Ratledge, 
Ibid, p 3. 

“Towa Offender Risk Assessment Scoring System,” Vol 1, p IV, (Statistical Analysis 
Center, Des Moines, Iowa), October 1980. 


A clear policy choice for the decisionmakers would 
exist. If they adopt criteria which result in movement 
of offenders from levels I-III into levels IV or higher 
(see figure 2), then the cost to the system would like- 
ly increase, as would the control over the offender. 
Conversely, if the criteria placed offenders from levels 
VIII, IX and X into lower levels, the cost to the 
system, prison overcrowding (and to a degree, control 
over the offender) would be decreased 


IV. Conclusion 


Out of crisis sometimes comes opportunity. The 
prison overcrowding crisis we are now facing presents 
an opportunity to restore common sense to criminal 
justice, to bring consistency and accountability to the 
system of sentencing, and to consolidate the intent 
and aims of the various agencies of justice. 

The accountability level concept is one potential 
solution, one that offers something to each of the dif- 
ferent philosophical camps. At the higher levels, 
prison itself is punitive, deterrent and incapacitative, 
and a better chance for rehabilitation exists in prison 
if we can reduce overcrowding. At the lower levels, 
the constraints, limitations, and accountability have 
a punitive aspect; the increased monitoring offered 
would have increased deterrent value; an adequate 
degree of incapacitation is built in; and the judge can 
order a rehabilitative program if conditions warrant. 

To be certain, better scaling and additional quan- 
tification can be developed to refine these levels and 
the monitoring standards. Acceptance of the approach 
need not await that quantification, however. After all, 
no logical scaling or quantification process preceded 
the establishment of the current system with which 
most of us live and work daily. In any jurisdiction, 
through education and compromise, the principles 
espoused above can become a reality. We can develop 
a logical continuum of punishment and make it work 
at an acceptable risk level. We can create a system 
that treats offenders firmly but humanely and ex- 
pends the tax dollar more efficiently. We can 
distinguish,” to a degree, the violent predator from 
the thief or social misfit. Armed with this informa- 
tion in a policy-sensitive structure, we can sanction 
each offender to a just degree without simultaneous- 
ly punishing the public. As administrators of justice, 
it is our responsibility to move in this direction. 


The Need for a New International-National 
Criminal Justice Order 


By PROFESSOR MANUEL LOPEZ-REY 


Member, United Nations Committee on 
Crime Prevention and Criminal Justice 


_OR YEARS the United Nations has stressed 
the need for a new international-national 
criminal justice order closely linked to 

international-national development so as to cope more 
effectively and humanely with the sociopolitical 
phenomenon of crime which can no longer be confined 
to some modalities of common crime. Contrary to 
what is sometimes said at the United Nations, crime 
affects more seriously the developing than the 
developed countries. Certainly the latter offer 
statistical data showing, in many cases, a constant 
growth of the most violent forms of crime, but in the 
developing countries, which rarely offer reliable 
statistics, crime resulting from the criminal abuse of 
political power is far more serious and produces more 
victims. The recent United Nations report, Summary 
and Arbitrary Executions (doc.E/CN.4/1983), issued by 
the Commision on Human Rights, demonstrates that 
according to well verified data, conservatively 
estimated, the number of “missing persons” in the 
last 15 years in developing countries is no less than 
2 million. In quite a number of cases in the last 5 or 
6 years the number far exceeds that of reported 
criminal homicide in the same country in the last 30 
years. The analysis of other related documents shows 
that no less than 60 countries are involved in 
“missing persons” criminality. In some, persons 
summarily executed without due legal guarantees 
amount to several hundred per year. Quite often 
disappearances and executions are preceded by tor- 
ture and cruel, inhuman or degrading treatment or 
punishment and other offences which, even if known, 
are seldom reported to the penal system, which is 
often an instrument of the existing dictatorial regime. 
By its resolution 1983/24 the Economic and Social 
Council requested the Secretary-General to obtain 
information from Member States and other available 
sources on the actual practice of summary executions. 

At present economic crime in which politicians, 
high officials, and multinationals are frequently 
involved, particularly but not only in the approval 
and implementation of development plans, also leads 


to the perpetration of other crimes among them the 
persecution and dispossession of national minorities 
by military, paramilitary and even private armed 
forces. In this respect, the study of the documents on 
transnational corporations shows that the approach 
to the problems involved in their activities is too nar- 
row. Particular mention should be made of Trans- 
national Corporations: Material for the formulation of 
a Code of Conduct (E/C.10/18,1977) and Studies on the 
effects of the operations and practices of transnational 
Corporations (E/C.10/1983/13). 

International terrorism in which governments and 
organizations of many sorts are involved is spreading, 
partly due to the lack of international cooperation and 
partly to the inability of the penal systems to cope 
with the situation. Numerous reports have been pro- 
duced, some of them far more interesting and 
valuable than most criminological literature. The 
reports of the Ad Hoc Committee on the matter 
(A/34/37/1979) and more recently of the Secretary- 
General (A/36/425/1981) show that terrorism is simply 
a modality of common crime, that often national ter- 
rorism is supported internationally even by some 
governments and that govermental terrorism of 
which “missing persons” and summary executions 
are expressions, often remains immune in spite of the 
efforts of the penal systems involved. In sum, there 
is at present a terrorism from above and another from 
below and the main conclusion is that in either case 
the privileges of being a political offender are 
unjustified. 

The analysis of the Draft Code of Offences against 
the Peace and Security of Mankind (A/36/535,1981) 
and of the First report on the Draft (A/CN.4/364,1983) 
proves that whatever the intricacies of international 
penal terminology created in the 19th century, the 
numerous crimes perpetrated are committed by 
individuals and not by the State, the frequent 
reference to which is little more than a legal gambit 
to maintain the impunity of many serious offences 
among which aggression and new. modalities of 
colonialism are evident. 
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The study of the discussions on the Draft of an 
International Agreement on Illicit Payments, at 
present common in high level transactions in 
developed and developing countries, as well as that 
of the reports of the Commission on Transnational 
Corporations, show the subtlety involved in those 
transactions in which corruption, prevarication, viola- 
tion of human rights and other criminal offences are 
obvious but impune. The illicit production and traf- 
fic in drugs, as a rule well organized, is not decreasing 
partly due to the complicity of high civil and military 
officials who do not take into consideration that their 
country is party to the International Conventions on 
Narcotic Drugs. The reading of Drug abuse and 
measures to reduce illicit demand (E/CN.7/640,1979) 
and the reports of the Division on Narcotic Drugs, the 
last concerning its 1982 session, shows that the 
answers provided by some governments contradict the 
facts reported against them and their accomplices and 
that very little progress will be made in the abuse of 
drugs as long as the traffickers enjoy the protection 
of high and minor officials in a number of illegally 
producing countries. 

With respect to torture and other cruel, inhuman 
or degrading treatment or punishment, the Declara- 
tion against them adopted by the General Assembly 
in 1975 and the Code of Conduct of Law Enforcement 
Officers, 1979, have not prevented their use in many 
countries which, in the vast majority of cases, are 
parties to the 1966 Conventions on economic, social, 
cultural, civil and political rights. As for the Prin- 
ciples of Medical Ethics, its adoption in 1982 confirms 
that the Principles, which already existed as part of 
national provisions governing the medical profession, 
have been utterly ignored in some countries in the 
perpetration of torture and treatment and punish- 
ment of which the so-called “psychiatric treatment” 
is part. In fact, the analysis of the Report of the Work- 
ing Group on a Draft Convention against torture and 
related Treatment (E/CN.4/63,1983) shows the 
magnitude of the questions involved, one of them the 
urgent need for an international jurisdiction, not to 
be identified with the setting up of an international 
criminal justice court still advocated by the sup- 
porters of an obsolete international penal law. In fact 
the suggestion was already made at the 1974 meeting 
of the Committee on Crime Prevention and Criminal 
Justice but it was opposed by delegations of developed 
and developing countries on the grounds that it 
affected State sovereigniy. 

Since 1950, the Division of Human Rights, follow- 
ing decisions of the corresponding Commission, has 
stressed the often criminal violation of human rights. 
The last document on the subject which also deals 
with the independence and impartiality of the 


judiciary, jurors, assessors and _ lawyers 
(E/CN.41.Sub.2/1983,11 and Add.1 and 16) states that 
the protection as well as the necessary independence 
and impartiality are lacking in the majority of 
countries. One of the reasons, not mentioned in the 
reports, is that out of 160 independent States barely 
20 percent are governed by really democratic regimes. 

Other questions such as that of refugees, at present 
increasing in many regions, scientific and 
technological development, industrial contamination, 
racism and apartheid, deprivation of the rights of 
peoples to self-determination, aggression often hidden 
under the pretext of assistance, the growth of 
negligent crime in many fields including traffic 
offences and forced labour, contribute to the growing 
extent of crime in many countries which is seldom 
dealt with by the corresponding national penal 
system. 

With respect to conventional crime the United 
Nations has tried with very limited success to deter- 
mine its extent and trends all over the world. The 
obstacles are many but the most significant are the 
lack of criminal statistics in a good number of coun- 
tries, that in some criminal statistics exist but for 
political reasons the governments, while claiming on 
every possible occasion a constant decrease of crime, 
refuse to produce them, and that in other cases the 
data provided are unreliable or incomplete. The 
request made in 1975 was complied with by only 40 
percent of United Nations members and referred only 
to a few common criminal offences. This means that 
the world crime rates presented were more a technical 
exercise than an expression of the extent of common 
crime and still less of crime in the global sense of the 
term. 

The functioning of the penal systems in the vast 
majority of countries is affected in different degrees 
by the following shortcomings: (a) the overall clear-up 
rate by the police is declining. In the 1980’s in some 
developed countries it did not go beyond 35 percent; 
(b) dragging criminal justice in most countries. In the 
developing countries between 40 and 80 percent of the 
prison population is awaiting trial for long periods; 
in the developed countries the percentage is between 
20 and 50. Here and there the number of those 
waiting is reduced more or less periodically by 
amnesty or releasing indicted persons after a certain 
period of time; (c) prison labour is seldom available 
to the majority of convicted prisoners and in most 
cases the remuneration is minimal; (d) penal institu- 
tions are generally overcrowded and the new ones are 
often built for a capacity of more than 500 prisoners; 
(e) in most countries the compensation of victims of 
crime still depends on the financial means of the 
offenders who generally have very little as the greater 
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portion of them come from the lowest economic strata; 
and (f) even in developed countries the budgetary sum 
assigned to criminal justice is minimal when com- 
pared with the extent of crime, its costs and the 
increasing lack of security and protection it con- 
stitutes. One of the highest is the French, which in 
1979 amounted to 3.33 percent of the national budget. 

Undoubtedly in many countries reforms have been 
introduced to improve the situation although seldom 
after a careful evaluation of the whole structure of 
the penal system and its possibilities. In Europe the 
case of Spain after 40 years of Francoism is an 
example. The use of noncustodial measures and the 
cooperation of the community have been increased 
and encouraged. In many cases the personnel deserve 
praise for their efforts to keep penal systems going 
as well as possible; but the general tendency to reduce 
expenses, accelerated by the present economic crisis, 
makes it more difficult. In any case in view of the 
growing crime victimization the rising cost of 
criminal justice is fully justified when compared to 
that assigned to defence. 

One of the most significant features of our time is 
the progressive politization of the common offender, 
ever more aware of the existence of human rights and 
of the inequality of the penal systems far more able 
to deal with him than with noncommon offenders in 
the vast majority of countries and still pretending 
that he should be rehabilitated or reeducated. 

The exposé made shows that in spite of some well 
oriented reforms and the greater use in many coun- 
tries of noninstitutional measures, the penal systems 
of our time belong structurally and functionally to an 
industrial society which has been replaced by the 
postindustrial one even in the developing countries. 
Certainly, they have some fundamental tenets in com- 
mon but each has undergone great changes. Such is 
the case, among others, with the family. The pretence 
that in some developing countries tribal values and 
customs may be used in criminal justice matters is 
little more than a sociopolitical delusion. It may be 
argued that penal systems of the capitalist and 
socialist countries differ and that one is better than 
the other. A close study shows that whatever their 
differences, both are structurally rooted in the 19th 
century and that in each of them different kinds of 
power, economic in the first and political in the 
second, play a primary role. 

Since 1960 at the Second Congress on the Preven- 
tion of Crime and the Treatment of Offenders, the 
United Nations has been trying to impress on govern- 
ments the necessity of carefully planning the penal 
systems in close connection with national develop- 
ment. The results have been modest mostly due to the 
interplay in the majority of countries of the different 


forms of abuse of power. The more tangible result is 
that criminal victimization is increasing and that the 
attempt to formulate new norms and guidelines in 
criminal justice have been reduced to some recom- 
mendations adopted at the last Congresses, of very 
limited practical value. Fortunately mostly due to the 
Secretariat’s initiative, the main question of Crime 
and the Abuse of Power: Offences and Offenders 
beyond the reach of the law? was brought to the inter- 
national arena and as a sequel that of Victims of 
Crime will be discussed at the 1985 Congress. An 
attempt has been made to determine which are the 
main issues involved in the formulation of a new 
international-national criminal justice order 
(NINCJO) in the context of development and a new 
international economic order (NIEO). The subject was 
again discussed at the beginning of 1983 and several 
conclusions on the relationship between development 
and the prevention of crime, greater responsiveness 
of criminal justice system, unrestricted access to it 
and community participation were adopted. 

From the exposé made it may be concluded that 
while the United Nations is doing its best in criminal 
policy matters, many governments, while adopting its 
recommendations, seldom implement them. The most 
glaring case is the still limited effectiveness of the 
Standard Minimum Rules for the Treatment of 
Prisoners adopted in 1955. 

One of the main obstacles is the still prevailing con- 
viction that by crime should be understood mostly, 
if not exclusively, common crime. A second is the 
belief that by improving material living conditions 
crime will be considerably reduced or suppressed. A 
third is that the abuse of political, economic or any 
other modality of power even if criminal should be 
dealt with in a different or privileged manner. In the 
meantime crime is flourishing and at the end of the 
20th century freedom, equality, dignity, and security 
are far less protected than in the past. 

Curiously enough while in other fields con- 
temporary postindustrial society has produced 
enormous advances, criminal justice, although often 
rejuvenated or improved, remains structurally and 
funtionally what it was at the end of the 19th cen- 
tury and beginning of the 20th century, i.e.,almost 
exclusively centered around the offender. Correction, 
readaptation, reeducation and the like, greater 
repression and capital punishment are still advocated 
and carried out. The so-called radical criminal policy 
and criminology have failed, mainly due to their 
unilateral ideological approach. Curiously the 20th 
century has not been able to produce a better political 
creed than those of capitalism or marxist and the 
failure explains the continuity of obsolete penal 
systems. 
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The fact is that fear of crime, whether or not con- 
ventional, is one of the main features of contemporary 
society and that feature will be accentuated in the 
near future if a new international-national criminal 
justice order is not set up. Needless to say, the 
repeated attempts to bring the community into the 
penal system will produce some scattered results but 
as long as the fear of crime persists its cooperation 
will not yield the results expected. The same applies 
to the loose concept of juvenile delinquency which 
does not correspond to the role of youth in post- 
industrial society and the way in which the process 
of criminalization is taking place in many countries. 


The concepts of development and criminal justice 
need a redefinition which is often prevented at the 
national and international levels by partisan aims in 
which power of many sorts plays the primary role. At 
the present time the main task as far as criminal 
justice is concerned is to determine what is the 
amount of crime that a given society can stand 
without being seriously handicapped in its freedom, 
equality, dignity, and security. Its determination 
means, besides what has already been pointed out, 
the formulation and setting up of an international- 
national criminal justice order that the moderniza- 
tion of present penal systems cannot provide. 


Politically Appointed Administrators: 
An Empirical Perspective 


By SALVATORE CERRATO* 
Correction Officer, Essex County Jail, Newark, N.dJ. 


HE PROBLEM of effective corrections has 

been a major point of contention in social 

circles for a number of years. Debates focus 
primarily on the failure of correctional institu- 
tions to reform people who are considered social 
threats. The recent rash of prison riots,’ coupled with 
severe job dissatisfaction among correctional person- 
nel, illustrates the critical nature of this problem. The 
public’s attitude towards correctional endeavors has 
become one of dubious faith in a system constantly 
revealed in a negative light. 

In correctional institutions? where administrators 
are political appointees,* serious questions have been 
raised concerning basic institutional control, as well 
as about the degree of responsiveness to the growing 
interests of the inmate population. Concerned person- 
nel are expressing fears and question the competence 
of politically appointed administrators to formulate 
effective policy. Consequently, the general credibil- 
ity of the correctional system is being shaken from 
within as institutional personnel accuse politically ap- 
pointed administrators of deific pronouncements and 
authoritative waywardness.* 


*The author wishes to thank Allan Durrant, assistant pro- 
fessor, serials librarian, Essex County College, Newark, N.J., 
for his assistance in the preparation of this article. 


An administrator is accepted as the most valuable 
resource in the institution. The success of all efforts 
within that institution ultimately depends upon what 
the administrator thinks and how he behaves.° 

A major problem confronting correctional institu- 
tions today is the system of appointing unqualified 
administrators through political patronage. Politi- 
cally appointed administrators can become an 


‘For a recent account of mass prison disturbances in a number of states, see Correc- 
tions Digest, Volume 12, Number 23, Ni ber 6, 1981, p. 1. 


*This article is limited to county and state adult correctional institutions. 


*Here and throughout the article, the term “political appointee” denotes an ad- 
ministrator (warden, superintendent or director) of an adult correctional institution; 
possessing political qualifications, but often lacking professional qualifications such as 
practical correctional experience, knowledge of institutional organization and correctional 
philosophy. Politically appointed administrators are generally not subject to civil serv- 
ice requirements and are appointed through political patronage. They serve at the 
pleasure of the elected chief executive for a specific time. At the state level, appoint- 
ments are made by the governor, while at the county level they are made either by the 
board of chosen freeholders or the county executive. Politically appointed administrators 
owe allegiance to political figures concerned not with correctional improvement but with 
perpetuating their stay in office. 


‘This view is based upon my experience as a correction officer, along with a consensus 
of the expressions gathered from discussions with other correctional officers employed 
in various adult county and state correctional institutions. 


‘This article deals essentially with the administrators’ role in internal management. 
it should be noted in passing that it ignores many of the dynamics of the prison experience 
itself, which set limits on what administrators can do, and the forces that impinge on 
the correctional institution from the outside. For example, reform and interest groups, 
and citizen advisory committees responsible for monitoring prison conditions. 
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unstabilizing force if they bring incompetence to the 
formulation and performance of institutional policy. 
Administrative incompetence results from the follow- 
ing deficiencies:* 


(1) The irrelevance of the administrator’s 
previous background to the human needs of 
the institution. 

(2) The lack of administrative expertise and ex- 

perience in corrections that results in a pro- 
gression of institutional events, which goes 
beyond the demands of short term inmate 
conciliation. 
A lack of administrative responsiveness to 
suggestions that would increase the effective- 
ness of correctional supervisors in dealing 
with the difficulties they encounter in daily 
interactions with correctional officers and in- 
mate populations. 


The Problem 


How can a politicaily appointed correctional 
administrator be objectively acquainted with all the 
intricacies of superintending a correctional institu- 
tion, if he or she has only limited prior knowledge of 
the problems prevailing within a correctional facili- 
ty? Under what circumstances, if any, is the appoint- 
ment of an unqualified administrator through 
political patronage to be encouraged and sustained?’ 

Although the questions are not new, they remain 
unanswered. Even though the danger inherent within 
political appointments are well understood by those 
employed with correctional facilities, politically based 
administrative appointments still plague our coun- 
try’s correctional institutions. In corrections today, 
both on the state and county level, there is a grow- 


"The following are presented in descending order of importance, not necessarily in regard 
to chronology. 


"The above tenet raises empirical questions which deserve attention in the correctional 
literature, primarily the relationship between unqualified correctional administrators 


"Methodologically, this article is based on an incompetence theorem. Inadequate human 
resources stem from lack of investment and/or judgment in administrative human capitai. 
The term “human resources” is a broader concept of the economic concept of human 
capital. My interpretation of inadequate human resources is the lack of attributes per- 
taining to a qualified administrator, i.e., institutional experience. 


"Richard A. McGee, Prisons and Politics. Lexington, Maas.: D. C. Heath and Company, 
1981, p. 7. 


p. 26. 


“New Jersey Association on Corrections Report of the Task Force on the County Jail, 
March 1979, p. 74. 


1Releaguered Corrections Pros Face Increasing Job Insecurity as the Positions Become 
Hot Seats,” Corrections Digest, Volume 6, Number 22 (sic), November 12, 1975, p. 1. 


“Walter A. Lunden, The Prison Warden and the Custodial Staff. Springfieid, IL: Charles 
C. Thomas, 1965, p. 36. 


ing iconoclastic sentiment on the part of correctional 
officers which ridicules professionalism and the claim 
of administrative expertise. 

The inadequacy of administrative talent in correc- 
tions is a regult of insufficient human resources.*® Un- 
qualified administrators create a condition in which 
inconsistent goals and objectives, lack of professional 
ideology, inmate unrest, and personnel dissatisfaction 
proliferate. This invariably results in a work environ- 
ment which is increasingly chaotic. 


Political Appointees: Source of Conflict 

Conflict within correctional institutions has become 
increasingly associated with the political appoint- 
ment of administrators. In 1953 the American Cor- 
rectional Association stated that “Prison riots, 
mutinies, and disturbances are symptoms of faulty 
administration.””* This statement was true then, and 
intervening events during the last 30 years continue 
to provide evidence in support of the Association’s 
findings. Who then, is responsible for this faulty ad- 
ministration? In state government, the fault lies 
within the office of the elected chief executive, the 
state’s governor. McGee noted that the governor must 
recognize that his choice of administrator for the 
state’s prison system will be one of the most crucial 
appointments he will make. “It should be done with 
extreme care, and if ever he should put aside 
secondary political considerations, this is the place.” 

In county government, the fault lies with both the 
sheriff and the board of chosen freeholders, because 
of their political nature, the sheriff and freeholders 
may be insensitive to corrections, and may contribute 
to political patronage. In New Jersey, the report of 
the Task Force on the County Jails found that, 
“*.. .county boards [freeholders] have often failed to 
appoint wardens who could even arguably qualify as 
professionals.”"’ The political process of appointing 
administrators through political patronage appears 
to be inimical to our correctional system, an aberra- 
tion that should not prevail. 

On the state level, a survey revealed that nearly 
80 percent of the 50 state correctional directors serve 
at the pleasure of the governor.” An equally strik- 
ing observation comes from Walter Lunden, that the 
primary reason state prison wardens terminated their 
services from the years 1900 to 1955 was due to 
politics. He notes that 104, out of 294 state wardens 
claimed political patronage played a vital role in their 
termination.** A 1978 survey conducted by the 
American Correctional Association discovered, 


that only six of the 50 chief correctional administrators in the 
U.S. had been in their positions for more than three years. This 
extreme turnover inevitably causes instability in corrections. It 


and institutional instability. 
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appears, however, that correcticnal appointments are becoming 
more political. Those in charge of appointing correctional officials 
should insure that they have a competent individual at the helm, 
then protect the administrator from needless political conflict. 

Change in corrections may be needed, but constant and 

precipitous changes are almost always detrimental to the stabil- 

ity of agencies and institutions.** 

The erosion of professionalism in correctional 
facilities is accelerating because of the political 
appointments of unqualified correctional ad- 
ministrators. This is due to the low visibility of ad- 
ministrators and the generally “low” status of their 
“clientele.” Low visibility tends to further erode the 
“professional” environment, generally undercutting 
pride which is one of the major sources of inducement 
to professionalism. 

Criminologists (e.g., Regoli, Poole, Schrink) define 
professionalism in corrections as “. . .characterized 
by a concern for higher standards of education, selec- 
tion, training, institutional performance, and a 
recognition of existing inadequacies.’”** In the 
political appointment of administrators, little or no 
enforcement of minimum professional standards is 
adhered to. The President’s Commission on Law En- 
forcement and Administration of Justice found that 
for the position of superintendent or warden, “53 per- 
cent of the institutions studied called for no specific 
minimum educational background; 39 percent re- 
quired a high school education, and only 8 percent a 
college education. Of these positions, 56 percent were 
not under civil service or merit system coverage.”?¢ 


Keeping the Peace 


Due to lethargy and incompetence, politically ap- 
pointed correctional administrators have been 
reticent in addressing themselves to conflicts that 
arise within their institutions. 

Judging from discussions with numerous correc- 
tional personnel, there appear to be striking 
similarities in ways in which unqualified, politically 
appointed correctional administrators articulate 
perceptions of the conflicts they confront. These 
administrators attempt to explain crises in institu- 
tions by offering a mixture of pragmatic observations. 
Some administrators treat conflict as isolated in- 


American Correctional Association, Riots and Disturbances in Correctional Institu- 
tions: A Discussion on Causes, Preventive Measures and Methods of Control, 1981, p. 5. 


**Robert M. Regoli, Eric D. Poole, and Jeffrey L. Schrink, “Occupational Socialization 
and Career Development: A Look at Cynicism Among Correctional: Institution Workers,” 
Human Organization, Volume 38, Number 2, Summer 1979, p. 184. 


*President’s Commission on Law Enforcement and Administration of Justice (National 
Crime Commission), Task Force Report: Corrections. Washington, DC: U.S. Government 
Printing Office, 1967, p. 165. 


‘Inmate placation is an optimistic ideology which attempts to bring about institutional 
tranquility. It is a practice—which has been overexercised and a much abused method— 
used by unqualified correctional administrators to temporarily arrest inmates’ instability. 


- cidents, evidence of their inability to assimilate the 


implications of the conflict, often an outcome of their 
own irrelevant policies. Administrators seek to 
ameliorate inmate conflict rather than to meet it head 
on, treating symptoms, not causes as a means of defus- 
ing possible cumulative disorders. From the correc- 
tion officer’s perspective, administrators attempt to 
lessen immediate conflicts while neglecting to solve 
deep-seated difficulties. 

Administrative ignorance concerning the main 
source of conflict within an institution creates a faulty 
foundation for the serious consideration of and 
response to further conflict. This subverts any 
reasonable measures to eliminate the source of the 
conflict itself. Unqualified administrators rely upon 
inmate placation as a practice in attempting to lessen 
conflict within their institution.”” They appear unwill- 
ing or unable to resolve institutional conflicts through 
more direct methods. A willingness to engage in 
dialogue with inmates and institutional staff has not 
been demonstrated — perhaps because careful 
scrutiny of administrative policies by inmates and 
staff will raise serious questions about administrative 
competence. And so, for reasons of administrative self- 
interest, inmate appeasement proliferates. In effect, 
the inmates are routinely appeased in order not to 
“rock the (institutional) boat.” 

Within a correctional institution an avoidable yet 
critical problem, often occurring on a daily basis, 
stems from inmate dissatisfaction with both food 
preparation and the menu itself. If the menu is con- 
sidered unacceptable by the inmate population, a new 
menu is immediately proposed and prepared, in order 
to avoid conflict. The administration acquiesces to in- 
mate demands involving the quality and content of 
their food, regardless of the legitimacy of the inmate 
discontent. Variations in patterns of inmate instabil- 
ity reflect their acceptance to the change in the new 
menu. Rather than examining the true source of 
dissatisfaction, a medium for inmate placation 
develops. Thus problems remain unsolved, the 
foundation for further discontent and subsequent 
demands remain intact. 

The consequences of administrative incompetence 
and lethargy are dangerous, costly, and reach far 
beyond the denunciations of the inmate population, 
fomenting unrest and discontent among staff 
members as well. Institutional expenditures rise often 
becoming decidedly pyrrhic. Staff members express 
dissatisfaction, inmates rebel, administrators initiate 
new forms of placation to maintain some semblance 
of order, and inmate rehabilitation becomes less and 
less attainable. 

Placating irate inmate populations poses a direct 
challenge to current penal doctrines. Inmate appease- 
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ment is now so deeply ingrained in many of our cor- 
rectional systems that there are no painless ways to 
eradicate it. As a result, heterodox policies develop— 
policies that rely upon appeasement of inmate 
demands in order to maintain an orderly institutional 
environment.’* Inmate demands are met not because 
of an adherence to a basic penal philosophy, rather 
they are met to silence public outrage and inmate 
discontent. In absolute terms the inmate is treated 
as an object, something less than a human being. An 
apt analogy: the homeowner who must pacify his dog 
to avoid altercations with his neighbors! 

Administrative concern to present a mask of order 
demands the practice of inmate appeasement, which 
directly contributes to the perpetuation of antagonism 
between both inmates and personnel and personnel 
and administration. Such antagonisms are created 
and reinforced by the policies of unqualified ad- 
ministrators, in a social structure that is fundamen- 
tally becoming more antagonistic. 


Requisite Qualifications for 
Administrators 


Correctional officers iiave an intimate view of the 
many inmate problems that prevail in a correctional 
institution. A correctional officer has the perspective 
and insight, gained from close interaction with 
inmates, to develop a professional understanding of 
the factors influencing inmate hostility. This idea is 
further reinforced since “the correctional officer 
knows inmates as people 24 hours a day. He knows 
them as does no other employee in the justice 
system.”?* From these interactions, correctional of- 
ficers feel competent to improve the correctional! en- 

vironment. They have the experience not only to 


‘*Cloward points out that prison administrators accommodate to the prisoner society 
by permitting the creation of illigitimate opportunity structures. Through these ar- 
rangements, high status prisoners are permitted to duminate low status prisoners in 
return for the cooperation with the administration in preventing mejor prison distur- 
bances and other events that might disturb the status quo of the institution. Richard 
A. ‘Cloward, “Social Control in the Prison.” In Richard A. Cloward: Theoretical Studies 
in the Social Organization of the Prison. New York: Social Science Research Council, 
1970, pp. 20-48. 

Moreover, in referring to a state’s policy of handling inmates, a New Jersey County 
Sheriff argues, ‘the state of New Jersey can’t control them. . .they’re afraid of them, 
and they have to buy them off.” Carmine Boniello, “Sheriff J. Englehard opposes State’s 
Jail Policy,” New Jersey Police Officers Journal, Volume 6, Number 2, Fall 1981, p. i. 


Robert Barrington, “Correction Officers Don’t Do Time,” Corrections Today, 
March/April, 1980 Volume 42, Number 2, p. 50. In colloquial terms a correction officer 
at Washington State Penitentiary expresses this sentiment: “We know them [inmates] 
better than the administration; we know them better than the parole board who sees 
them once a year, we know them better than the counseicr who sees them once a month.” 
Ethan Hoffman and John McCoy, Concrete Mama: Prison Profiles from Walla Walla Col- 
umbia: University of Missouri Press, 1981, p. 177. 


*Ben M. Crouch, “The Guard in a Changing Prison World,” in Ben M. Crouch (Ed.) 
The Keepers: Prison Guards and Contemporary Corrections. Springfield, IL: Charles C. 
Thomas, 1980, p. 21. 


"New Jersey County Penal System Study Commission, “Public Hearing on Essex Coun- 
ty’s Penal Institutions,” 1974, p. 147. 


recognize the objective structure of the correctional 
institution, but also to rationally adapt individual 
behavior patterns to coincide with the dictates of the 
correctional system. 

By comparison, administrators who lack both ex- 
perience and expertise in inmate interaction within 
a correctional environment rely on bureaucratic 
and/or impressionistic intuition in attempting to 
formulate institutionally sound policy and in offer- 
ing practical solutions to current problems. There is 
little doubt that inmates are deeply concerned with 
every aspect of correctional policy. Inmate response 
to undesirable correctional policy is open hostility, too 
often resulting in violent rebellion, demonstrating the 
inmates’ increasing sense of frustration. Ben Crouch 
writes, “many inmates have come to question the 
legitimacy of prison practices .. . how inmates define 
their situations is evident in the motivation of prison 
riots over the past twenty-five years.””° 

An often asked question is: If correctional exper- 
ience involving close inmate interactions is an impor- 
tant requisite for a warden of a correctional facility, 
why do problems still prevail since some ad- 
ministrators were formerly of the ranks? The answer 
is political manipulation. Many from the rank and file 
who were upgraded to administrative positions were 
selected not because of superior performance, but 
because of political patronage. The practice of dispen- 
sing political patronage has made substantial incur- 
sions at state and county levels. Since correctional 
operations are administered under the auspices of 
state and county governments, personnel within these 
institutions establish political ties. In many instances 
those who can obtain political means are able to main- 
tain “plum jobs” within the facility. Their job func- 
tion becomes nothing more than putting in time; they 
lose contact with any division in the facility where 
hostility and inmate/officer interactions are 
prevalent. 

A former inmate’s testimony to the New Jersey 
County Penal System Study Commission is 
illustrative. 


. .I witnessed a jail employee request of an officer a political 
contribution and I heard the officer refuse the political contribu- 
tion. Now a correction officer in the pharmacy has a pretty nice 
job. It is not the same high-tension job as in the tiers. The solicitor 
said to him, “Do you like your job? ...” And the officer said, 
“Yes I do like my job, but I am not going to contribute.” One 
week later the officer was transferred. . .** 


Moreover, by maintaining a close relationship with 
their “hook” as it is sometimes referred to, these cor- 
rectional personnel are able to advance within the in- 
stitution regardless of civil service directives and in 
spite of questionable competence. Civil service ex- 
aminations for promotion are competitive; by man- 
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date, those who score the highest are the first con- 
sidered. But there have been incidents where 
individuals who failed such an exam have been 
appointed to more responsible positions, while those 
who passed have not. 

The New Jersey County Penal System Study in 
1974 of the Essex County Jail in Newark, found in 
questioning a correction officer, employed by the jail 
that: Jail employees who made donations to county 
officials received better positions, and in some in- 
stances gained rank without taking the required civil 
service examinations.” 

Lucian X. Lombardo, in his study of the Auburn 
Correctional Facility, revealed that “prior to 1970, 
job assignments within the institution were dispensed 
by supervisors. For the officer, this meant that his 
place with the institution was often subject to the 
whim of friendship and institutional politics.” 

In a survey of Illinois prison guards, James B. 
Jacobs found that 67 percent of the guards felt politics 
determine one’s chance for promotion.* 

Within the correctional literature, it is not uncom- 
mon to find seemingly fallacious statements con- 
cerning administrative qualifications. It is ironic 
some of the more deceptive declarations come from 
noted correctional authorities. While their assertions 
seem innocuous to the lay reader, they have far 
reaching implications for correctional personnel. 
Basically, their comments are inapplicable to the 
reality of penal institutions. In referring to ad- 
ministrators, a former deputy director of the Federal 
Bureau of Prisons and staff member with the Joint 
Commission of Correctional Manpower and Training 
stated, 

An effective chief executive of a large manufacturing firm 
might quickly learn to manage a corrections system. He would 
have to be fully committed to the purposes of corrections, 
however, and rely heavily on the professional judgment and prac- 
tical knowledge of associates with correctional experience.** 
Carroll has indicated that a politically appointed 

correctional administrator, new to a particular in- 


™Ibid., p. 140 FF. 


3Lucien V. Lombardo, Guards Imprisoned: Correctional Officers at Work. New York: 
Elsevier North Holland, Inc., 1981, p. 30. 


™James B. Jacobs, “What Prison Guards Think: A Profile of the Illinois Force,” Crime 
and Delinquency, April 1978, p. 190. 


*John J. Galvin, “Trained Correctional 


Manpower Administration, U.S. 
Department of Lxbor, Volume 3, Number 1, January 1971, p. 16. 


**Leo Carroll, “The Frustrated Hacks” in Ben M. Crouch, (Ed.), The Keepers: Prison 
Guards and Contemporary Corrections. Springfield, IL: Charles C. Thomas, 1980, pp. 
303-308. 

*Richard A. McGee, op. cit., p. 86. 


“Walter A. Lunden, op. cit., pp. 18-19. 


stitution, will not necessarily rely upon “the profes- 
sional judgment and practical knowledge” of 
established fellow associates. Such behavior en- 
courages goal dissension and conflict. Ultimately af- 
fecting policy direction, institutional staff, as well as 
the inmate population.** Moreover, it is difficult to 
imagine anyone further removed and indifferent to 
the needs and interests of both workers and inmates, 
than the chief executive of a large manufacturing 
firm. Correctional administrators must be genuinely 
interested in seeing the correctional approach toward 
meeting inmate needs improve. They need to know 
the underlying principles of institutional cooperation, 
in order that they might act in the spirit of these prin- 
ciples. In light of such considerations, there is no 
reason to assume that business executives can ade- 
quately display or promote the level of cooperation 
required for institutional conformity. 

Those high in the chain of command are most likely 
to make the decisions which give an institution its 
ethos. In practice, most business-oriented executives 
centralize high level decisionmaking. In corrections, 
both alienation from the job and alienation from 
fellow workers are a manifestation of an already 
highly centralized decisionmaking institution. As a 
result, antagonistic relations among institutional per- 
sonnel exist, inhibiting the potential of internal 
cooperation. In corrections, we are dealing with 
people, as institutional conflicts insistently remind 
us. We should not be concerned with sales and profit 
margins; but with inmate needs and personnel safety. . 

To corroborate this point, a es authority in 
corrections has stated that, 


The prison warden, above all, must be a proven administrator. 
Even if his administrative capacity has been established in other 
fields like hospitals, schools, or the military, a candidate will still 
need some direct experience in the prison environment at a lower 
level before being trusted with the command post... . Then one 
must ask why so many apparently able administrators from other 
fields have failed in the prison setting. It is probably that the 
prison provides so many opportunities to make disastrous 
mistakes. Unfortunately, a large share of what a successful 
warden must know is not what to do but what not to do. The 
alternative to bringing prison wardens in from other related fields 
is to develop them from within the system. This must be done 
on a long-term basis with a carefully planned strategy.”’ 


Moreover, we may take note of the fact that 69 
wardens were asked to select the most important 
qualities that should be used in selecting a warden. 
Experience in the correctional field was listed as their 
highest priority 

Since the dynamics of administrative functions re- 
quire institutional experience and expertise, a careful 
review of administrative credentials within many cor- 
rectional facilities will expose a fundamental 
misplacement of personnel. 
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Discontent Causes Conflict 

All activities within an institution must be in- 
tegrated so that each contributes to the general effi- 
ciency of the whole. For an institution to function pro- 
perly, and to be effective, there must be an integrated 
system of accountability. When accountability breaks 
down or does not exist at all, inefficiency increases, 
morale deteriorates, and the institution functions 
poorly as a whole. 

Of vital importance is the relationship between 
politically appointed administrators and personnel, 
often characterized by a lack of accountability and 
poor communications. Institutional personnel 
necessarily rely upon the expertise of the ad- 
ministrator for guidance in policy matters and the 
professional administrator justifiably expects a cer- 
tain amount of deference to his opinion. However, the 
administrator who fails to recognize the reciprocal 
relationship between administrative and correctional 
staff runs a great risk of alienating personnel. 

There has been little interest at administrative 
levels in the needs of the correctional staff. Correc- 
tional staff are professionals, and as such have codes 
of professional behavior that foster norms of 
autonomy and expectation of involvement in shaping 
the goals and objectives of the institution. By virtue 
of their experience, professionals in corrections can 
make legitimate claims to involvement in setting 
goals and objectives as well as to demands for freedom 
from excessive constraint of rule. An administrator’s 
disregard for staff concerns produces a frustrated and 
apathetic work force. The result for the correction 
staff is frustration over the inability to fulfill profes- 
sional standards, as well as dissatisfaction with career 
and professional development. Without ad- 
ministrative reform which recognizes staff input, an 
effective relationship among personnel and ad- 
ministration seems unattainable. 

To date there has been no organized pressure from 
institutional personnel to alter this situation. Ac- 
tion/protest from institutional personnel is scattered, 
confused and unlikely to be mobilized in any coherent 
way. In spite of the disorganization of opposition by 
institutional personnel, a rising, although scattered, 
wave of dissent exists, voicing despair and justified 
cynicism. Career risks in corrections are too high and 
the benefits too transient to make outright protest 
practical for the individual. The hostile and collective 
attitudes of correctional personnel are expressed in 
their ideologies, which often contradict and nullify the 


*There are six main tasks performed by correctional supervisors. See, Law Enforce- 
ment Assistance Administration: The National Manpower Survey of the Criminal Justice 
System, Vol. 1, Summary Report, Washington, D.C.: Government Printing Office, 1978. 


ideology of the administration. Their vernacular is 
antiadministration, but adverse administration sanc- 
tions compel them to direct their hostilities into more 
subtle, less discernible channels. Their submerged 
hostilities find outlets in criticism and condemnation 
of the administration and in intensified intrigue 
against political appointees. 

The correctional supervisor® is responsible for en- 
suring employee compliance with organizational rules 
and regulations. The dilemma that correctional super- 
visors face is that although they are in an optimum 
position to improve the correctional environment, bar- 
riers exist which limit their contribution. The most 
pressing of all problems confronting a correctional 
supervisor is the degree of insubordination among cor- 
rectional officers. Due to questionable policy 
developed by unqualified administrators, the correc- 
tions officer is placed in grave danger, and the cor- 
rectional supervisor finds himself caught between in- 
dividual officer’s need for safety and security, and 
dangerous directives handed down by the administra- 
tion. Such a situation leads to indecision on the part 
of the supervisor, and insubordination on the part of 
the supervisor, and insubordination on the part of the 
correction officer. 

Administrative policies that are inadequately struc- 
tured often fail to provide proper supervision of in- 
mate activity while directly affecting the ability of 
personnel to do their job effectively. For example, “In- 
mate freedom of movement policies” produce chaotic 
movement of inmate traffic within an institution, in- 
crease inmate opportunism and impede internal 
security in that inmate/staff ratios often exceed ade- 
quate levels of safety and supervision. These condi- 
tions increase the likelihood of disruption and result 
in offenses ranging from minor inmate transgressions 
to serious inmate/staff confrontation. Correctional 
personnel develop emotional strain and job 
dissatisfaction as a consequence of administrative 
policies they view as unnecessarily placing them in 
situations subject to inmate domination. Correction 
officers, often seeing the futility of the administra- 
tion’s ways rapidly losing morale, a direct conse- 
quence of the peripheral manifestations that result 
from improper administrative policies. Consequently, 
the correctional supervisor must confront correction 
officer apathy, lack of professionalism and various 
degrees of insubordination. Though increasingly 
alarmed, correctional supervisors remain largely in- 
active while correction officers become increasingly 
alienated from the correctional institution. Super- 
visors and officers cannot avoid being frustrated by 
events beyond their ability to control. 
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An Alternative Proposal 


Partial solutions and stop-gap measures, ranging 
from inmate conciliation to increased freedom to con- 
stantly changing menus, have been proposed as 
means to halt inmate hostility within our correctional 
institutions. However, one fact has become clear: For 
genuine change to occur within the correctional 
system, new methods for administrative appoint- 
ments must be developed. 

There is an urgent need for qualified ad- 
ministrators, administrators who have unequivocally 
demonstrated their knowledge in dealing with “in- 
mate problems” in a correction facility. Political 
patronage in corrections must cease. As Barrington 
argues, the political patronage system in this coun- 
try heedlessly assigns carpetbag amateurs to assume 
correctional leadership roles within correctional 
insitutions.* For instance, a former warden of Tren- 
ton State Prison, Mr. George W. Page, “. . . was a li- 
quor dealer whose contributions to penology were a 
good deal less substantial than his contributions to 
the local Republican party.”*! Moreover, the effects of 
political patronage are devastating. Ellis C. 
McDougall, former director of five correctional de- 
partments, states, 

In 1971 when I went to Georgia as director, the deputy direc- 
tor of that major system had been a political appointee. He was 

a former disc jockey and a car salesman. Political patronage had 

reduced that system to a shambles.” 

Replacing unqualified administrators is a politically 
problematic procedure at best; reforms to this end are 
likely to be uncongenial—if not anathematical—to cor- 
rectional officials to question. But anything short of 
replacing politically appointed, unqualified ad- 
ministrators would be ineffective, and would serve 
only to exacerbate the pressing problem currently 
faced by correctional facilities. 

It is important at this juncture to ask what effect 
qualified administrators can have on an institution 
that will result in internal stability. Qualified ad- 
ministrators would be intimately involved in the 
planning and achievement of institutional goals and 
objectives and sensitive to policies that weaken iden- 
tification between institutional personnel and inmate 
populations. Ineffective institutional policies and con- 
fusing or contradictory directives would be re- 
evaluated and substantially reduced. Because of prior 
experience, qualified administrators would be aware 


“Barrington, op. cit., p. 50. 


"Sanford Bates and Craig Thompson, “The Trouble With Prisons Is Politics,” Satur- 
day Evening Post, May 14, 1955. Quoted in American Correctional Association, Riots 
and Disturbances in Correctional Institutions, 1970, p. 67. 


Ellis C. MacDougall, quoted in Clemens Bartollas, Introduction to Corrections. New 
York: Harper and Row, 1981, pp. 451-452. 


that their policies affect the inmate population and 
institutional personnel and are therefore potential 
forces directing patterns leading to either institu- 
tional stability or instability. In addition, they would 
encourage an atmosphere more conducive for 
everyone to accept ruling authority as necessary and 
legitimate. This would improve the relationship be- 
tween institutional personnel and inmate population 
and foster cooperation rather than competition. Social 
distance between inmates and personnel would 
sharply decrease. Correction officers, relied upon by 
inmates for interpretation of administrative direc- 
tives, would be well informed and able to perform this 
function. The consequence of inmate dissatisfaction 
could be dealt with on an orderly basis through reason 
and mutual understanding; consensus and order 
would prevail, as opposed to dissent and conflict. In 
short, this would significantly ameliorate many 
anomalies in the prison community. 


Conclusion 

Conflict is frequently attributed to administrators 
who are less than competent, possessing inadequate 
expertise and experience to direct the complex func- 
tioning of a correctional institution. This view is 
predicated upon an analysis of the problems 
engendered by ill-qualified administrative appoint- 
ments at county and state levels based essentially on 
political patronage. The statements and examples 
cited are suggestive of a misdirected system. 

Shortsighted administrative policies and limited 
understanding of both inmate and staff needs have 
caused many administrators to flounder in 
undesirable, nonessential and costly undertakings. 
Self-serving efforts to maintain autonomy and 
authority are self-defeating, and contribute to institu- 
tional atrophy. 

The absence of uniform policy interferes with the 
maintenance of orderly behavior and jeopardizes the 
safety of correctional staff. This is tantamount to ab- 
dication of responsibility on the part of ad- 
ministrators. Whether administrators can find solu- 
tions to problems that arise largely from their own 
incompetence is an open question. Administrators, by 
the nature of their alliance with the institution, have 
considerable latitude in their attempts to bring forth 
stability. Stability has not been achieved. 

The distorted vision of correction administrators is 
traceable in large measure to a political myopia— 
inability of those who appoint administrators to focus 
on the facts. The cry for both administrators and 
policy reform grows, reinforced by the prominence of 
ill-qualified administrators and heightened by the 
growing concern of personnel about the institutional 
problems themselves. 
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Radical Nonintervention: 
The Myth of Doing No Harm 


By LAWRENCE F. TRAVIS, III, AND FRANCIS T. CULLEN 
Criminal Justice Program, University of Cincinnati 


VER the past decade, there has been a discer- 

nible trend toward a new slogan for criminal 

justice reformers harboring benevolent inclina- 
tions. That slogan, simply stated, is that the goal of 
correctional interventions should not be “‘to do good” 
but rather to “do no harm.” In this vein, Conrad 
(1980:85) has asserted that the justice system “has 
a responsibility to do as little damage as possible to 
the citizen it is required to punish.” Similarly, Gaylin 
and Rothman (1976:xxxiv) have remarked: 


Permeating this report is a determination to do less rather than 
more—an insistence on not doing harm. The quality of heady op- 
timism and confidence of reformers in the past, and their belief 
that they could solve the problem of crime and eradicate the 
presence of deviancy, will not be found in thie dccument. Instead, 
we have here a crucial shift in perspective from a commitment 
to do good to a commitment to do as little mischief as possible. 
It is our contention that the result of an overly strict 
adherence to the principle of doing no harm is a poten- 
tially dangerous philosophy that may have far more 
unsettling consequences than a strategy of risking 
some harm in hopes of doing some good. Indeed, the 
practical application of doing no harm appears to have 
entailed a “do nothing approach,” a substantial 
withdrawal from the policymaking arena. However, 
doing nothing applies only to those who have adopted 
a stance of minimizing damage. Those who are not 
concerned with the negative consequences of justice 
processing for offenders have not similarly abdicated 
their roles as lobbyists and formulators of policy. 
Rather, they have moved with considerable haste to 
fill the void created when those seeking to do less 
harm relinquished their responsibility to mold justice 
policy. For the want of better terms, we shall label 
the adherents of “no harm”’ as liberals, and those less 
concerned with this type of harm as conservatives. 


Liberal and Conservative Policy Agendas 


As recognized by a number of commentators, 
political orientation intimately shapes attitudes 
toward justice policy (Miller, 1973; Reckless and 
Allen, 1979). In this regard, it is possible to focus upon 
a core value dispute that is perhaps most fundamen- 
tal in distinguishing the policy agendas espoused by 
those on alternative ends of the political spectrum: 


namely which deserves higher priority—concern for 
an individual’s rights and well-being or concern for 
the sanctity of the social order? Liberals, of course, 
have typically taken the side of the individual. In 
matters of criminal justice, this has meant that they 
have argued that the state must not use its awesome 
powers to insure social peace at the risk of unfairly 
depriving citizens of their liberty. But, traditionally, 
liberals campaigned for even more than this. As a 
potential instrument of benevolence, they asserted, 
the state should seek to help offenders to overcome 
the social and psychological forces that compelled 
them to move beyond the law. Rehabilitation and not 
merely punishment—doing good rather than inflict- 
ing pain—should be the ultimate goal of state legal 
intervention. 

Conservatives, on the other hand, believe that the 
overriding goal of the criminal justice system is social 
protection. Individual rights should not be trampled 
upon, but, in the end, safety of the upstanding takes 
precedence over concerns of the offender. 
Punishments should thus be sufficiently stringent to 
transform crime into a nonutilitarian enterprise, and 
the habitually wicked should suffer perpetual in- 
capacitation. In Packer’s (1968) terms, the preferred 
model is one of “crime control.” 

Now, since the Progressive era early in this century 
until the past decade, liberal ideas increasingly 
shaped justice policy—as witnessed by such innova- 
tions as indeterminate sentencing, parole and proba- 
tion, and the juvenile justice system (Rothman, 1980). 
To be sure, few reformers were sanguine about the 
conditions that prevailed within the correctional 
system. Yet, considerable comfort could be drawn 
from the realization that there was a growing con- 
sensus that doing good—typically through the vehi- 
cle of rehabilitation—should be the philosophy that 
guides the nature of the sanction imposed by state of- 
ficials (Harris, 1968; Cullen and Gilbert, 1982). 

Such confidence, however, was soon to erode. The 
emerging social context—symbolized most drama- 
tically by Vietnam, Kent State, Watergate, and 
Attica—communicated the clear message that the 
government was not to be trusted. No longer, it 
seemed, was it plausible to anticipate that the state 
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could be relied upon to intervene in a humanistic 
fashion (Rothman, 1978; Bayer, 1981). 


Radical Nonintervention 


Yet, if doing good was now unquestionably naive, 
what would be the criminal justice policy agenda em- 
braced by progressives? Perhaps the most popular 
response was identified by Edwin Schur (1973) as 
“radical nonintervention.” Aware now that the 
ideology of benevolence has been utilized by state cor- 
rectional officials to serve custodial if not repressive 
ends (Mitford, 1973; American Friends Service Com- 
mittee, 1971; Fogel, 1975)—that their good intentions 
had unwittingly permitted intolerable abuses, a 
crusade was undertaken to limit interventionist 
reforms. The principle was clear: “leave people alone 
wherever possible” (Schur, 1973:155). As Erik Ohlin 
Wright (1973:333), has observed, for liberals “reform 
can often prove dangerous. What looks like a pro- 
gressive move may ultimately be coopted...and 
turned into a weapon against prisoners.” 

More recently, this thinking has been brought to 
its logical conclusion by Dolsechal (1982) in his essay 
entitled “The Dangers of Criminal Justice Reform.” 
Through a review of adult and juvenile justice reform 
efforts, he depicts the dismal record earned by such 
undertakings. “Historical analyses of criminal justice 
reform,” he cautioned, “provide substantial evidence 
of their ill effects, as well as of the circularity and 
repetitiveness of reform. The harmful consequences 
of good intentions are only now beginning to be 
understood” (1982:141). The most propitious policy, 
in this light, is manifest: “That we should leave the 
system alone, intervening as little as possible and 
only when necessary, is an idea whose time has come, 
and an increasing number of authors are expressing 
it” (1982:151). 

In short, the hard lessons of the past have finally 
taught progressives that their benevolent sentiments 
and attempts to humanize the correctional process 
have been tragically misguided. In order to avoid fur- 
ther harm, paternalistic notions must be forfeited and 
people and the system largely left alone. Some efforts, 
such as working for offender rights in the courts, 
might be permissible in an attempt to tame the power 
of the state. But, again, the thought that doing good 
is possible within the correctional arena must be 
resisted and the wisdom of a laissez-faire policy 
settled upon. 


The Myth of Doing No Harm 


The noninterventionist paradigm is a persuasive 
one. Indeed, in the face of the often unhappy history 
of American corrections, it is difficult to celebrate the 


reforms of the past and easy to find how such 
endeavors contributed to present inhumanities within 
the system. Further, that reforms are undertaken 
within a complex of interests that often have a stake 
in preserving familiar arrangements and thus can 
have unanticipated, negative consequences is a 
message whose salience should not be diminished. 
Nevertheless, there is reason to conclude that 
noninterventionist thinking is an unfortunate, if not 
actively dangerous, response to the present state of 
American corrections. 

To begin with, noninterventionists tell a selective 
story of our correctional past. In so doing, they have 
succeeded in creating the powerful myth that all cor- 
rectional reform has failed. Now, if we were to use 
ultimate criteria—that is, is our correctional process 
truly humane, just, and efficacious—then of course it 
must be admitted that all reforms have failed. 
However, if we can be more pragmatic and ask 
whether reforms, taken as a whole, have improved 
the justice process—or, alternatively, if the system 
would have been better off without any attempts to 
do good—then the opposite conclusion forces itself 
upon us. From our vantage point, a quick look to the 
prison environment reveals that the lock-step is gone, 
the rule of total silence has been eliminated, and liv- 
ing standards have been improved. It is well to realize 
that these humanistic gains, however modest, did not 
result because good-willed people turned their backs 
on the call for reform. Similarly, the words of Graeme 
Newman (1981:426) regarding rehabilitation—a refor- 
mist enterprise especially vilified by noninterven- 
tionists—are worth serious consideration: 


Yet it would seem that to throw out the whole idea of good in- 
tentions, because most of the time they do not reach the heights 
they were supposed to achieve, may be to throw out many other 
values that have often accompanied them: human values, the 
wish, at least, to treat people humanely. Some argue that we 
do not need the medical model as an “excuse” to treat offenders 
humanely, that we ought to do it for the sake of being humane 
in and of itself. But this argument, although admirably princi- 
pled, does not recognize the great cultural difficulties (largely 
unconscious) that we have had, and continue to have, in acting 
humanely to those who are society’s outcasts. Surely this is the 
lesson of history. It is only a couple of hundred years since we 
gave up mutilating, disembowling, and chopping up criminals, 
and we cannot make up our minds whether to stop killing them. 

It would seem to me, therefore, that while the medical model 

has its own drawbacks, it has brought along with it a useful bag- 

gage of humane values that might never have entered the 
darkness of criminal justice otherwise. 

Secondly, the very foundation of noninterventionist 
policy is constructed on a weak, if not fundamentally 
unsound, premise: the notion that “nonintervention”’ 
is a politically viable justice alternative. Progressives 
are given the suggestion to stop trying to do good and 


to leave people and the system to their own devices. 
Yet, it is difficult to imagine how the withdrawal of 
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the forceful participation of liberal interest-groups in 
correctional policymaking will mystically bring forth 
brighter days. Is it not naive to ignore the reality that 
conservatives will move quickly into this vacuum and 
welcome the chance to more fully control the mak- 
ing of justice policy? Are we to assume that the choice 
is between corrupted liberal reforms and noninterven- 
tion? Or, is the real choice between progressive efforts 
at intervention and abandoning criminal justice to 
those on the right? 

Notably, the existing state of affairs furnishes clear 
answers to these questions. It is inescapa’ e that the 
popularity of noninterventionist ideas a” ihe rise of 
get tough policies that have caused prison populations 
to double in the past decade (Bureau of Prison 
Statistics, 1983) have coincided. To be sure, it would 
be simplistic to suggest a simple relationship between 
these two events. Nevertheless, it appears that the 
abdication of liberal interests has meant that conser- 
vatives have encountered only minimal resistance in 
their design to toughen up penalties (Glick, 1979). If 
anything, by rejecting treatment ideals, liberals have 
provided the concept of merely punishing criminals 
with an unprecedented legitimacy (Cullen and Woz- 
niak, 1982; Greenberg and Humphries, 1980; Travis, 
1982). Bertram Gross (1982:51, 54) has well under- 
stood these dynamics. Noting that “on crime, more 
than on most matters, the left seems bereft of ideas,” 
he warned—with a measure of hyperbole—that the 
right is comfortable in expressing a simple, but 
popular remedy: “Police ’em. Jail ’em. Kill ’em.” In 
this light, “nothing is clearer than that crime is too 
important to be left either to the law enforcement 
establishment or the repressive right.” 

Thirdly, the noninterventionists have sent a 
message to those who work within the correctional 
system that is at once depressing and disturbing. 
Often speaking as scientific experts, they have an- 
nounced that trying to accomplish good is now under- 
stood to be a fruitless if not foolish undertaking. “Our 
solution,” Gaylin and Rothman (1976:xxxix) reluc- 
tantly conclude, “is one of despair, not hope” (cf. 
Empey, 1979:10). This sobering thought has been suc- 
cinctly summarized by Conrad (1982:5-6): “After all, 
it is contended, if nothing works, why try?” 

For those working in occupations already prone to 
cynicism, stress, and burn out (Belcastro et al., 1982; 
Gardner 1981; Johnson et al., 1979), the question of 
why one should try is not always easily answered. But 
now, it would seem, the noninterventionists have 
added to the burden endured by the many correctional 
staff who have managed to preserve and nurture their 
humanizing ideals, who have endeavored not only to 
do no harm but also to have a positive impact on the 
lives of offenders that come within their reach. If the 


noninterventionists are to be listened to, only the 
foolhardy will continue to believe that their good in- 
tentions can make a difference. It is not easy, in this 
context, to see how things will be better—either for 
the workers who accept the futility of their efforts or 
for the offenders who encounter staff who embrace a 
dreary vision of what is possible. 


Conclusion 


The merit of the noninterventionist position is that 
it sensitizes us to the reality that we risk being not 
only pretentious but also damaging if we fail to 
understand that good impulses do not lead inexorably 
to favorable outcomes. But, this policy agenda has not 
been fully immune from having its own unattractive 
consequences—despite the noble motives of its ad- 
vocates. For it appears that the noninterventionists 
missed an opportunity to facilitate meaningful reform 
and instead took a path that insured a defeatist 
posture. On the one hand, their insights on the 
tenuous record of correctional reform might have been 
used as a beginning rather than as an endpoint—as 
a way of demarcating the forces that impinge 
negatively on reform crusades so as to reveal how 
they might succeed in the future. But, the choice was 
quite different. We were told that at best “nothing 
works” (cf. Martinson, 1974, cf. 1979) and more 
typically that do-gooders simply make matters worse. 
As argued above, the upshot of this stance is that it 
has encouraged both punitive policies and a sense of 
hopelessness among those still harboring humanistic 
sentiments. Ironically, then, the “reform” agenda of 
the noninterventionists has suffered the very fate of 
those undertakings that were the object of its 
criticism: it has been harmful. 

In a very real sense, it is most urgent that those 
working within the correctional system be the first 
to see the fallacy of noninterventionism and to reject 
its prescriptions. To do so, is to hold open the possibil- 
ity, if only in an initial way, of reawakening hope and 
of making one’s correctional practice both more mean- 
ingful and effective. It promises as well to erode the 
vitality of noninterventionist thinking by 
demonstrating its shallowness. Indeed, it is only if 
those within the correctional system continue to see 
the salience of doing good and persist in making a dif- 
ference that the myth of nonintervention will be laid 
bare. 
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Alabama Prison Option: Supervised 
Intensive Restitution Program 
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Commissioner, Alabama Department of Corrections 


MAKES so much more sense for a convicted per- 
son to reimburse the victim and society instead of 
having the victim pay taxes to imprison the of- 

fender who victimized him. Tax dollars should be 
spent to help, as much as possible, improve the social 
world where we live, work, and play. Not all offenders 
need the expensive custodial and punitive supervision 
associated with a prison environment. A substantial 
portion of prison populations and victimized com- 
munities could significantly benefit from the optional 
programs that enforced restitution offers. These pro- 
grams, while occurring in the community, could have 
necessary punitive and custodial aspects such as en- 
forced curfews, close supervision and surveillance, re- 
quired workloads, and other freedom restrictions. A 
well planned nonresidential restitution program 
would then save prisons for those hard-core, 
dangerous criminal types who insist on committing 


serious crimes, or for those who violate the terms of 
the restitution program. 

The Alabama Department of Corrections firmly 
believes that prison alternatives such as a nonresiden- 
tial but intensely supervised restitution program 
could save the victimized taxpayers money while also 
reducing the State’s prison population to a manage- 
able level. Studies in current correctional literature 
indicate the crime rate would not increase and prison 
alternatives can operate without risk to public safety. 
However, a real possibility exists that the public at 
large will not accept prison alternatives until they 
perceive the alternatives as a punishment for the 
crime. Properly conceived programs will permit the 
public to believe in the punitive aspect as well as 
broadening their perceptions to the point that punish- 
ment does not have to equate to prison. Alabama has 
discovered, along with other states, that freedom 
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restrictions can be strictly imposed without continu- 
ing expensive prison incarcerations of selected non- 
dangerous property offenders and, at the same time, 
impact favorably on the behavior of the ofiender while 
elevating the humanity level of the community. 

Instead of inheriting problems, upon assuming the 
reins as the chief correctional executive, I inherited 
an opportunity to assist the state in relieving its over- 
crowded prison population that had backed up in the 
local county jails and, at the same time, implement 
a nonresidential option to prison. Such a program 
could also assist in meeting the demands of special 
victim interest groups. And because it could empty 
a substantial number of prison beds for occupancy by 
the hard-core, dangerous offenders, the program can 
also have a strong appeal to the “get tough” policy 
adherents. 

On April 1, 1983, after 11 years of operating a suc- 
cessful community residential-type work release pro- 
gram, the Supervised Intensive Restitution (SIR) pro- 
gram evolved into operation. Conceptually, SIR is a 
nonresidential treatment program that combines 
punitive freedom restrictions with restitutional re- 
quirements and the work ethic. Essentially, carefully 
screened and selected state inmates at county jails 
awaiting transfer to a prison, or those already located 
in an institution, are diverted to this program. 


Development and Funding 


Article 14-8-61 of the Alabama Code stipulates, “In 
order to provide for the individual supervision and 
placement of an inmate in the community where the 
inmate will reside after release from a state correc- 
tional institution, the board (board has since been 
amended to be the commissioner) is authorized to 
adopt rules, regulations and policies permitting the 
commissioner to extend the limits of confinement of 
an inmate where there is reasonable cause to believe 
the inmate will honor the trust placed in such inmate 
by authorizing such inmate, under prescribed condi- 
tions, to leave the confines of that place unaccom- 
panied by custodial agents for a prescribed period of 
time to seek and secure employment and a place of 
residence in the community where the inmate will 
reside after the release from a state correctional 
institution.” 

Article 15-18-71 of the Alabama Code authorized 
the collection of court ordered restitution from per- 
sons serving sentences: ‘““When a defendant is sen- 
tenced to a term of imprisonment, the order of restitu- 
tion shall be enforceable during the period of im- 
prisonment when the defendant has income.” 

With legal authority congruent with the planned 
implementation, a funding resource was necessary; 


however, a guiding criterion and challenge was that 
the program could not incur any additional costs to 
the department’s budget. Finding that three work 
release centers were in need of extensive and costly 
renovation as well as having a dismal inmate employ- 
ment record due to geographical locations, the 
challenge was met. By closing the three residential 
centers and reassigning the combined 185 inmates to 
other centers and to SIR, $1,312,973 was available 
along with experienced community correctional of- 
ficers, vehicles, and other needed equipment. Specific 
SIR locations were designated and office space for 
record and clerical functions was coordinated with 
other work release centers and with the Alabama 
Board of Pardons and Paroles. A special training cur- 
riculum was formulated and administered to hand- 
picked SIR officers which would aid the long-lasting 
success of the program’s operation. 


Inmate Selection 


The overriding criterion in developing program 
guidelines is an interaction of statutory conformity, 
program goals, anticipated public reaction, and cor- 
rectional policies. To become eligible for considera- 
tion, the person must not be serving a sentence for 
a violently heinous and clearly objectionable type 
crime, or for any sexual offense, child molestation, 
drug sales, or major burglaries, nor be subject to any 
detainer or warrants. Eligible inmates surviving the 
screening of crime types must be in minimum or com- 
munity custody with a favorable good time earning 
status, be within 2 years of their release date, and 
have a favorable disciplinary record. To insure the in- 
mate is workable, the person must be 18 or older, be 
in reasonably good health and have a good work 
record. The inmate must voluntarily waive the 
department’s responsibility to furnish clothing, 
medical and dental care. Finally, the eligible inmate 
must have a departmentally approved civilian spon- 
sor, preferably an immediate family member willing 
to provide adequate housing. Both inmate and spon- 
sor are required to agree that they will cooperatively 
work with the assigned supervision officer. 


Intensive Supervision 


The Alabama Department of Corrections has com- 
bined the successful intensive supervision concept 
with restitution which permits correctional systems 
to respond to public demands and to expand and im- 
prove correctional services options at the same time 
in a cost effective manner. SIR is uniquely the 
forerunner in this respect. George Beto and John Con- 
rad, both nationally renowned prison experts, praise 
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SIR as being both “innovative” and “courageous.” 
Additionally, the federally appointed group which 
monitors the State’s prison department commended 
the restitution approach. 

Ci the Supervised Intensive Restitution program, 
the field SIR officers orient both the selected inmate 
and the sponsoring family to the expected behavior 
required of the inmate under all the rules and regula- 
tions thereof, and what they may expect from the of- 
ficers and SIR. While daily contact may occur when 
the officer deems this necessary, four face-to-face con- 
tacts are minimally and randomly required every 
week as well as two separate job visits combined with 
an enforced 10 o’clock nightly curfew. Officers dou- 
bling back to recheck an inmate is typical. Paying 
weekly supervision fees adds another enforced 
contact. 

A full 40-hour workweek is mandatory, either on 
a gainfully employed status or on a voluntary com- 
munity service work project, or by a combination of 
both. Inmates, with provision supervision and en- 
couragement, learn it is to their immediate and long- 
term economic advantage to work for a salary rather 
than voluntarily work for no wages. Yet a pool of in- 
mates remain from which to develop labor force for 
needed community work projects. Even with a nation- 
wide unfavorably high unemployment rate, SIR in- 
mates maintain a program employment rate of over 
an impressive 70 percent, yet the program provides 
supervised labor for some of Alabama’s economically 
crippled cities. Gene Stewart of centrally located 
Sylacauga, who thinks the program is a “big help” 
to the city, stated: “Since we have the manpower, 
we're going to get the good out of it. It will be up to 
everybody to make it a good program.” 

SIR permits much-needed criminal justice agency 
interaction with the prison system since the SIR of- 
ficers must develop and maintain liaison with local 
law enforcement agencies for weekly arrest data on 
a local and statewide basis. The officers also develop 
and maintain coordination with judicial activities for 
potential clientele that may be directly or indirectly 
diverted from institutional prisons. The officers also 
assist with crime prevention by Neighborhood Watch 
programs to help in supervising the inmate. Adding 
credibility to the program, the Alabama Sheriff's 
Association President and Coffee County Sheriff, 
Brice Paul, is an avid supporter of SIR. 


Three Phases of SIR 


To offer a behaviorally sound program that provides 
additional incentives while also maintaining super- 
vision for the inmates, SIR has three phases, or levels, 
of supervision. Upon initial placement to the program 


(Phase I), the inmate is intensively supervised, as 
previously discussed, for a minimum period of 3 
months. When the inmate satisfactorily 
demonstrates, and meets, the need for less supervi- 
sion, entry into Phase II begins. 

In Phase II, two face-to-face contacts and one weekly 
employment verification is minimally required. The 
curfew is also extended 1 hour, to 11:00 p.m. All other 
supervisory requirements remain in effect. 

Having successfully completed a minimum of 9 
months of Phase II, the inmate may be rewarded with 
Phase III supervision. In Phase III, the job site is 
visited weekly, home visits and employment verifica- 
tion are conducted monthly, and the curfew may be 
relaxed completely for an exceptional inmate. 
However, all other supervisory requirements will re- 
main in effect. 

Typically, with the different phases of SIR, a team 
of two officers will supervise a caseload of 50 inmates 
in a given urban area. In less populated rural areas, 
one officer will provide the intensive supervision for 
a caseload of less than 25 inmates. 

Recognizing the restitutional aspect, in addition to 
the similarities of sister state Georgia’s Intensive Pro- 
bation Supervision program, David Humphries of 
Georgia’s parole department said: “Sounds better 
than what we have. What Alabama is talking about 
is ideal.” 


Program Success 


The Supervised Intensive Restitution program is ex- 
pected to cost $1,032,908.18 for the first year, an im- 
mediate savings of $280,028.82 over the cost of the 
three closed work release centers. In addition to these 
savings, up to 340 more inmates are being correc- 
tionally supervised, which would have cost the state 
anywhere from $7,000 to $10,500 per inmate (savings 
of $2,380,000 to $3,570,000) for total care. Instead, in- 
mate maintenance costs will range from $1,094 to 
$1,487 per inmate annually, and when the collected 
supervision fees are included, an additional savings 
of $371,960 to $505,580 is expected. When the pro- 
gram is fully expanded to its present capacity, 29 of- 
ficers can supervise 725 inmates. The annual costs 
should approach the range of $650 to $954 annually 
per inmate. 

Cost effective to Alabama’s prorated correctional 
budget, Criminal Justice Professor Bob Sigler, who 
is also a past president of the Alabama Volunteers 
in Corrections, observes that “it can cut the State’s 
cost of maintaining prisoners and help convicted 
criminals return to normal lives.” 

Of the over 800 inmates assigned to SIR since its 
inception, 76 percent are still participating success- 


THE FUTURE JAIL 


fully while slightly over 5 percent have been 
legitimately released. Slightly less than 19 percent 
have been returned: 3.6 percent for rule violations; 
4.5 percent for new cases which have been typically 
minor and nonviolent; another 4.5 percent attempted 

or did escape; and 6 percent for miscellaneous ad- 
ministrative reasons. Since most inmates that do 
escape are in their home environment, AWOL is more 
descriptive, yet the law defines this act as an escape. 
None of the SIR locations has reported any increases 
in the crime rate or risks to the communities. 


Employment rates for salaried inmates range 
anywhere from 70 to 80 percent. Approximately 14 
percent of the program participants have a court 
ordered restitutional requirement and have reim- 
bursed victims in excess of $10,000, while community 
services of 70,346 hours at minimum wage represents 
$235,659 of restitution to the various communities. 


The program also gave relief to the overcrowding 
of state inmates in local county jails. Coordinated 
with the opening of a 1,080-bed facility, a 
1,500-inmate backlog was virtually eliminated for the 
first time since 1975. With construction continuing 
on two additional facilities for another 1,200 beds, it 
appears that Alabama may be able to forge temporar- 
ily ahead of the escalating inmate population. 


Received State Commendation 


A Senate Joint Resolution enacted in SJR 26 com- 
mended “. . .the development, by the Department of 
Corrections, of the Supervised Intensive Restitution 
(SIR) program to eliminate overcrowded conditions in 
county jails, reduce victim loss through restitution, 
and overall cost to Alabama taxpayers for maintain- 
ing inmates as well as providing voluneer community 
service...” Both houses concurred in commending 
the Department of Corrections for initiating an in- 
novative and courageous program which is providing 
the means for meeting Federal mandates and mov- 
ing toward removal of Federal supervision. 

As George Bernard Shaw so aptly phrased, “You 
cannot expect to train people for freedom in conditions 
of confinement.” When considering the fact that 95 
percent of all offenders will eventually return to the 
community and that resocialization or reintegration 
cannot be done in isolation, SIR provides a choice of 
dealing with offenders under conditions of restricted 
freedom or that of prison confinement. SIR brings the 
realization that communities have a responsibility for 
dealing with problems (or opportunities when pre- 
ferred) which, in the last analysis, are created in it. 
SIR points the way to an approaching time when 
society can cope with the problems which arise when 
people live together. 


The Future Jail 


A Professionally Managed Corrections Center 
That Controls Its Population 


By NICHOLAS L. DEMOS 
Office of Justice Assistance, Research, and Statistics, U.S. Department of Justice 


HERE IS a modern way to operate city and 
county jails in the 1980’s, and there is no more 
reason to cherish antiquated and outworn con- 
cepts in jail administration than to cherish poor ad- 
ministration in fields such as health care or police ser- 
vices. If I were a state legislator, a county executive, 
a jail administrator, or a county supervisor in a 
metropolitan county today, I would emphasize five 
elements of jail administration that should be con- 
sidered crucial. These elements are: 
(1) Basic conformance to current jail facility and 
operations standards; 
(2) Professional staffing, starting with the jail 
manager; 


(3) Round-the-clock screening and release 
alternatives; 

(4) Adequate management information, including 
prisoner accounting; 

(5) Good coordination with the courts and other 
criminal justice agencies, and good public relations 
including use of volunteers in the jail. 


Basic Principles 


The first principle that must be understood is that 
the county jail is a public institution with a finite 
capacity to house and care for persons being held for 
trial or to serve court-ordered sentences. Jail beds are 


36 FEDERAL PROBATION 


expensive commodities that must be rationed to best 
serve the public need. Public policy about the pur- 
poses and uses of county or city jails should come from 
a jail policy board or advisory board that represents 
both elected and appointed officials in the county. 
These jail policies may have to change over time, 
recognizing that the jail policies of the 1960’s might 
be completely inappropriate for the 1980’s. 

A corollary principle is that police, sheriffs’, and cor- 
rections’ staffs are legally and morally responsible for 
the well-being of inmates held in jails and lockups. 
Operating severely overcrowded jails these days is a 
little like playing financial and professional roulette; 
you may get by with it this year, but next year may 
spell disaster. 


Standards 


As an objective basis determining jail standards, the 
jail policy board should review the Manual of Stan- 
dards for Adult Local Detention Facilities,’ as well as 
pretrial procedures recommended by the American 
Bar Association and National Association of Pretrial 
Service Agencies. Positive steps should be taken to 
implement as many of these standards as possible. 
Health care should be measured against the AMA 
standards for jail medical services.? Adequate pro- 
grams for alcohol detoxification and drug treatment 
should be available. Most important, a classification 
system of some sophistication should be in place, 
separating violent/aggressive inmates, homosexuals, 
pretrial detainees, young offenders, etc., as necessary. 


Jail Staff 


The second most important element is the jail staff, 
starting with a professional jail manager. The jail 
manager sets the overall tone for the operation of the 
jail, and he should have adequate training and ex- 
perience in modern correctional concepts to handle 
the job. All supervisory staff should attend courses 
at the National Corrections Academy in Boulder, Col- 
orado, or at regional seminars. An intensive pre- 
service orientation program should be completed by 
the jail staff prior to jail assignment, and continuous 
on-the-job training should be conducted. Personnel 
who show signs of insufficient maturity or balance or 
have a history of inmate abuse should be weeded out. 
With proper training and supervision most jail staffs 


*Under sponsorship of the American Correctional Association, the Commission on Ac- 

is currently certifying local corrections facilities that meet the standards. See 

the Manual of Standards for Adult Local Detention Facilities, Commission on Accredita- 

tion for Correction, Rockville, Maryland, (December 1977). The activities were funded 
under projects of the former Law Enforcement Assistance Administration. 


*Standards for Health Services in Jails, American Medical Association (July 1979). Part 
Correctional Institu 


of the Program to Improve Medical Care and Health Services in 
tions, LEAA Grant No. 78-ED-AX-0023. Contact the AMA or the National Criminal 
Justice Reference Service. 


can and will perform at higher levels of competence 
and service. Incentives for superior performance and 
recognition should be built in at all levels to upgrade 
what often appears as a thankless task. 


Screening 


The third element involves the strict screening of 
those booked into and held in jail awaiting court ac- 
tion, including the maximum use of pretrial release 
options consistent with public safety and appearance 
at trial. 

The “central intake” concept that forces early 
decisionmaking by all criminal justice agencies is the 
ideal. An experienced police officer would screen for 
proper arrest procedures and maximum use of cita- 
tions in lieu of arrest. Pretrial services staff should 
screen for diversion or recognizance release. It should 
have the delegated authority to release in some cases 
or to make recommendations on release conditions to 
a magistrate or judge. Jail intake staff should book 
defendants and start the classification process for the 
custodial staff. A prosecutor should screen for suffi- 
ciency of evidence and charges, and a representative 
of the public defender’s office should screen for in- 
digency and early representation. There should also 
be early screening for emergency medical services and 
for drug and alcohol treatment. The pretrial staff 
should make an initial assessment of related social 
service needs. 

All of these screening/intake services should take 
place within the first 24 to 48 hours of arrest except 
in unusual circumstances. The benefits of early 
screening are obvious: The maximum number of 
arrestees who would be released within a few days 
are released almost immediately. The whole system 
becomes more efficient as the prosecutor, judges, and 
defenders make early decisions about case processing. 

Uniform countywide use of citations and sum- 
monses in lieu of arrest for violations of ordinances 
or misdemeanors should be pursued by the criminal 
justice council or jail policy board. This one measure 
alone could save thousands of man-hours of police 
patrol time and intake staff time. 


Management Information 


The fourth element of jail administration is solid 
management information, e.g., arrest data by misde- 
meanor and felony; citations; jail bookings; pretrial 
interviews; pretrial release, by type; average daily jail 
population by classification; average length of stay 
for pretrial and sentenced; court processing times for 
pretrial detainees; failure-to-appear and rearrest rates 
for those released. This information can be collected 
manually or in a combination of manual and 
automated information systems, possibly using low- 
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cost mini-computers. The Jail Information System 
model developed by the Institute for Law and Social 
Research (INSLAW) under LEAA’s Jail Over- 
crowding Program may be useful to many 
jurisdictions.* Such a system provides on-line book- 
ing and prisoner release/tracking. Smaller jails might 
explore the JAMS II system developed by Search, Inc. 
(Sacramento), or even manual card tracking systems 
and periodic sampling techniques to achieve the same 
level of management oversight of jail intake and jail 
populations. 


Coordination and Public Relations 


The fifth element of an improved jail that our ideal 
manager should pursue involves coordination and 
good public relations. The sheriff or jail manager 
should invite local judges to periodically visit the jail 
and to discuss emerging problems, such as over- 
crowding, lack of adequate staff, or- facility limita- 
tions. Jail issues can be fully discussed with other 
criminal justice managers at meetings of the jail 
policy board and the local criminal justice council, if 
one exists. There must be an open line of communica- 
tion to the chiefs of police, judges, prosecutors, public 
defender, probation director, and, of course, the coun- 
ty board. 

Public relations should be viewed in a wide context 
to incorporate the idea of community outreach. Many 
jail officials now use community volunteers to assist 
with counseling, education and other services that 
they could not afford to purchase.‘ There are a sur- 
prising number of citizens who, with the proper ap- 
proach, are willing to devote portions of their time 
to assist sentenced or pretrial inmates with little loss 
in security measures at the jail. 

After everything possible is said about coordination 
and public relations in relation to the jail, however, 
recent experience highlights the critical role of one 
public official in controlling the jail population and 
overall jail conditions—the local judge. 


See The Jail Information System: An Automated Book.» “.ccounting, and 
Jail Population Management Information System. 
1982. LEAA, U.S. Department of Justice. Loan copies of t?:::. 
tape are available from the National Criminal Justic2 Refe” ance Benen 


Dunn). (Telephone (301/251-5500.) 


vices program with a professional staff of 23 persons and a volunteer cadre of 60. It is 
estimated that volunteers provide the equivalent of 7-8 additional staff persons daily. 
Volunteers assist with such activities as investigation assistance, intake interviews, jail 
interviews, supervised release, job development, taxi service, and the court information 
booth. As local budgets get tighter the Center is placing even greater reliance on use 
ee however, distinct limitations or the extent to which volunteers 

staff. George Cornoveaux, Director, 


persons can contact 
Cve, Tucson (Tel. (602) 791-3314). 


Offender Aid and Restoration (CAR) is a national tion dedicated to the use 


irginia. 
AR/USA, Charlottaville, Virginia (Tel. (804) 295-6196). 
‘Washington Post, Oct. 3, 1982. 


A Positive Role for the Local Judge 


In some states. . the trial judges have established a commit- 
tee that makes unannounced visits to county jails and houses 
of corrections to observe conditions first hand.*** Isn’t it only 
logical that a person ordering the confinement of another human 
being at least know in what kind of facility the prisoner will 
be serving his sentence?*** A responsible State trial judge will 
find that, lik» a turtle, he will only make progress if he sticks 
his neck out of his sheil.*** If judges will take the initiative 
to work with local and county officials and to visit their facilities, 
all parties can constructively begin to work together to improve 
our criminal justice system. 


Address by Hon. Charles Douglass III, 
New Hampshire Supreme Court, before, 
the National Association of Counties 
Conference, Minneapolis, Minn. Fall, 1978. 

Judges often come face to face with jail problems 
only reluctantly and from a negative point of view, 
ex., when a local scandal about jail conditions hits the 
front pages, or when the county jail is sued for un- 
constitutional conditions. In a suburb of Washington, 
D.C., a judge recently felt compelled to write an 
apologia for conditions in the overcrowded local jail— 
“How Can a Judge Sentence a Man to Rape?’* 

But must a local judge wait for a justifiable issue 
to come before his court before he can influence con- 
ditions in the local jail? Stated squarely, should local 
judges be passive observers of the local jail scene, or 
should they be actively involved in determining pro- 
per pretrial screening and jail intake policies that in- 
teract with court functions? 

Many rationalizations can be developed for judges 
to stay out of local jails: the separation of powers doc- 
trine (“It’s an executive function’’); judges are “too 
busy” to tour corrections facilities; judges should “‘re- 
main neutral.” 

As Justice Douglass stated in his speech, “Personal 
(judicial) contact can create understanding, rapport 
and ability to cooperate to solve common court-jail 
problems. Edicts or decrees are unnecessary in such 
a situation.”’ Even though there are three branches 
of government, each with specialized responsibilities, 
Jail policies particularly must be coordinated to serve 
the public interest. Judges necessarily play a key role 
in that coordination. 


Humanistic and Pragmatic Reasons 


Basic humanistic values should direct the local 
judges to inspect jail conditions on a regular basis. 
It takes very little sophistication to know that when 
humans are packed into jail cells like cooped chickens, 
evil consequences occur, ranging from suicides and 
deaths to homosexual rapes, brutalizing, and 
mistreatment. When such deplorable conditions are 
allowed to exist, judges as well as local corrections 
staffs and elected officials must feel a direct moral 
responsibility, if not a legal one. 
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There is also a purely pragmatic argument favor- 
ing judicial oversight of jail conditions. Local coffers 
these days barely contain enough tax funds to pay 
necessary criminal justice and court expenses. It is 
“penny wise and pound foolish” to ignore incipient 
jail problems that might involve modest funding and 
coordination activities, only to later face multimillion 
dollar damage suits that play havoc with fiscal 
planning. 


Systemic Nature of Jail Policies 


Problems related to jail overcrowding are inherent- 
ly systemic and are not solvable by any one agency 
such as the sheriff or department of corrections alone. 
That means that some type of coordinating body, such 
as jail policy board or advisory board, ought to be 
created to define logical jail policies. What is the jail’s 
functional capacity? Which pretrial detainees should 
be detained in a maximum security institution? What 
conditions of release need to be created for others? 
How can jail cases be expedited on the court calendar? 

Experience shows that it makes sense for a local 
judge to head up the jail advisory board or policy 
board that reviews current jail practices. The court 
is the key to any comprehensive solution to jail over- 
crowding. Only the court can effectuate and en- 
courage release alternatives, expedite the flow of 
criminal cases, and employ sentencing alternatives. 
That means a proactive role for the local judge, 
something like the old fashioned notion of judge as 
community leader and moral arbiter in a complex 
criminal justice system. 


The State Role: Washington State Model 


It is the policy of this state that all city and county jails pro- 
vide a humane and safe environment. It is the purpose of this 
chapter (1) to require classification of county and city jails on 
the basis of their purpose and function in order to provide for 
(a) the setting of state-wide mandatory custodial care stan- 
dards... (b) advisory custodial care minimum standards, and 
(c) physical plant minimum standards. . . 

Excerpt from the Washington City and County Jails Act, 

1977. Chapter 70.48 RCW. 


No state has moved so comprehensively over the 
past few years to insure modern, well managed jails 
as the State of Washington. The Washington effort 
is a joint State-local government response to anti- 
quated, overcrowded local jails that failed to meet cur- 
rent correctional standards. 

The Washington effort managed to cut through the 
usual red tape, turf wars, and political infighting with 
a minimum of complications. The basic elements 
include: 
¢ Basic legislation — City & County Jails Act. 

e Standards for facilities and staffs. 


e Fixed definitions for jail capacity and crowding. 

e Accountability reporting (Population Accounting 
Form). 

e Training and education. 

e Inspections and followup. 

_ The Washington Legislature played a crucial role 

in the jail reform efforts, and showed considerable 

courage in enacting basic legislation. 

The success of the Washington strategy can be sum- 
marized briefly: No major new jail lawsuits were filed 
against cities or counties in 1982 or 1983, and the only 
ongoing cases were settled in a manner consistent 
with State Jail Commission standards. Over the past 
3 years, jail populations have stabilized. Compare this 


tranquil scene with the data from the 1982 National 
Sheriffs’ Association report—for larger jails across the 
Nation 34 percent were involved in Federal litigation, 
9 percent in state litigation, and 6 percent were under 
the supervision of court-appointed special masters. 


The Motor: The Corrections Standards Board 


The Washington Corrections Standards Board, 
which came into existence on July 1, 1983, is a State 
corrections policy group representing State executive 
and legislative branches, and local elected and ap- 
pointed criminal justice officials. Currently headed 
by a local sheriff, the Board includes the State At- 
torney General, state legislators, local elected of- 
ficials, prosecutors, State department heads, and the 
Director of Corrections as an ad hoc member. 

The Current Standards Board is an outgrowth of the 
Washington State Jail Commission, which 
systematically set about implementing the legislation 
over the past 5 years. One of the Commission’s critical 
functions was to collect jail management data on a 
monthly basis from all correctional and detention 
facilities and a majority of the longer-term holding 
facilities. This information is a valuable source for the 
Legislature, State agencies, units of local govern- 
ment, and Federal agencies. Three years of trend data 
are now available for planning and management pur- 
poses. Another important element has been the 
preparation of custodial care standards for jails. 


Custodial Care Standards 


The Washington Legislature approved the first set 
of standards in June 1979. The standards formed the 
basis for annual State inspections, which led to revi- 
sions of the standards in early 1981. The standards 
were not developed in a vacuum, but evolved over a 
period of time after 28 public meetings, and the full 
participation of the Washington Association of Coun- 
ties, the Association of Sheriffs and Police Chiefs, not 
to mention other associations representing cities, pro- 
secutors, and legal services. 

As of the end of 1982, 60 percent of Washington jails 
were considered in full compliance with all standards, 
37 percent were in substantial compliance, and only 
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one jail was found in noncompliance with critical 
standards.*® 


The Lubricani: Siute Financial Support 


izing that counties have the primary respon- 
sibility for safe and humane jails, but not necessari- 
ly the finances, the State Association of Counties in- 
sisted that both State and counties share the costs. 
That meant State funds to help meet new State stan- 
dards, and county willingness to pick up additional 
operating costs for jails. The State Legislature ac- 
cepted this quid pro quo. 


Jail Construction Program/Design Criteria 


Like the mark put upon Caine for his sin, the 
Washington Legislature accepted the penalty for its 
sins of past neglect of the State’s jails. Two hundered 
fifty million dollars has been allocated under the 
State’s bonding authority for a major, “once-in-a- 
lifetime” construction and renovation program. State 
financing smoothed the way for early county accep- 
tance of the new custodial care standards. 

The construction program has been effective in 
meeting critical jail needs. Of 37 earmarked facilities, 
7 have already been completed, 22 are under construc- 
tion, and 8 are in various planning stages. The Jail 
Commission drafted and modified standardized jail 
design criteria to insure a safe and constitutional en- 
vironment for inmates and a good work environment 
for jail staff. The design criteria also tried to minimize 
both construction and staffing costs. 

Sixty percent of all new cells will be single occu- 
pancy providing 72 square feet per inmate. The re- 
maining 40 percent of new cell space will be dor- 
mitories providing 60 square feet per prisoner. (New 
facilities with a capacity of less than 25 inmates can 
design 100 percent single cells.) All inmates would 
have access to separate dayrooms. Program spaces in- 
clude counseling and interview rooms, multipurpose 
rooms, classrooms, and indoor and outdoor exercise 
spaces. Nearly all new jails being built will offer 


*Annual Report, 1982, Washington State Jail Commission. For additional information 
on Washington contact Robert Cote, Executive Corrections Standards Board, 
Olympia, Washington, 98504 (Tel. (206) 753-5790). 


"The Sentencing Reform Act of 1981 (Chapter 9.94A RCW). The Act created the Senten- 
cing standards for adult felons. After July, 1984, trial court judges will sentence adult 
felony offenders within standard sentence ranges unless special circumstances exist. The 
1983 Legislature will approve or modify the Commission’s recommendations. ‘ 

A summary of the Commission’s work is presented in Sentencing Guidelines Commis- 
sion: Report to the Legislature, January 1983. The Commission concluded that its recom- 
mendations are within correctional system capacity. 


prisoners work release opportunities, and larger 
facilities will offer space for a jail library. 


Sentencing Guidelines 


_ Washington has not been immune to the national 
trends shaping sentencing practices, namely the 
trends toward determinant sentencing and sentenc- 
ing guidelines. These trends have a significant long- 
term impact on use of local jails. Legisiation was 
recently passed encompassing determinant sentenc- 
ing and a sentencing grid along the lines of the Min- 
nesota model (i.e., the guidelines took into account the 
fixed capacities of jails and prisons).? Mandatory 
sentences for certain felonies will tend to increase jail 
populations, and maybe even lead to requests for dou- 
ble bunking in some jails. The sentencing guidelines 
should tend to not only make sentencing practices 
more uniform, but to reduce unnecessary jailing for 
minor offenses. The sentenced felony population 
should tend to rise, and the pretrial misdemeanant 
population should continue to drop. The pressure for 
sophisticated pretrial services and aiternative 
sentences should also accelerate. 


Summary 


Washington presents an interesting case history 
and some useful procedures for a statewide approach 
to jail reform. Not every state may be ready for such 
an approach, but together with the basic principles 
discussed and a more proactive role for local judges, 
every county and every state can tailor a specific 
reform model for its jails. In the alternative, officials 
can wait for the wave of court suits to engulf them 
and to develop constitutional jails reluctantly and 
under outside pressures. 

Jails have for too long been relatively closed institu- 
tions in many states. Closed institutions tend to fail 
into practices not necessarily constitutional. Rather 
than a grand jury investigation or a legislative in- 
quiry every 5 years, state and local legislators, county 
officials, judges, bar associations, and other com- 
munity groups would do well to monitor jail condi- 
tions on a regular basis, and to press for comprehen- 
sive reform. 

Independent audits and technical assistance can be 


secured from such organizations as the National 


Sheriffs’ Association and the Jails Division of the Na- 
tional Institution of Corrections. There already exists 
a wide array of publications, standards, professional 
training, technical assistance, and model jail sites to 
help resolve local jail problems. It behoves every state 
and local official to use these resources to the 
maximum. 


The Illusion of Success: A Case Study in 
the Infiltration of Legitimate Business 
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Lieutenant, Department of Law and Public Safety, 
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dress crime as independent criminal acts, not 

part of an overall cultural, social, political, or 
economical pattern. Indeed, our view of crime is one 
of disparate acts committed by individuals, occurring 
independent of external forces and perceived as a 
“perversion” of “the system.” Noble and well- 
intentioned “wars” are mounted, only to be followed 
by “band-aid surgery” that has little lasting impact. 
Continuity of criminal network is virtually assured, 
and new faces appear to be followed by a number of 
new indictments. Crime is a continuing reality, and 
organized crime remains an integral part of the 
American landscape. If we are to effectively control 
it, we must understand its relationship with other 
societal institutions. Recognizing organized crime as 
a continuing criminal enterprise which acquires its 
strength and nourishment from the very institutions 
it seeks to subvert allows us to transcend conventional 
police wisdom and capture the unique nuances of this 
form of criminality. While it is most convenient to 
explain away our inability to eliminate organized 
crime to such things as public apathy, a lack of 
logistical resources, faulty legal remedies, or an over- 
protective criminal justice system, this list of never- 
ending excuses fails to adequately account for the 
systemic nature of organized crime.’ This case study 
seeks to accomplish just that. 


Oi: in the daily routine of policing we ad- 


Anatomy of a Scam 


The relationship of legitimate business to organized 
crime is one of reciprocity—the businessman benefits 
from the “edge” provided by the organized crime 
member, and organized crime acquires an outlet for 
its illegal monies.* Thus, the relationship is symbiotic; 
both feeding upon one another for subsistence and 
survival. However, this need not always be the case. 


*Merton, Robert, Social Theory and Social Structure. New York: The Free Press, 1968, 
pp. 126-136. 

"Bers, Melvin K. The Penetration of Legitimate Business by Organized Crime. 
Washington: U. S. Department of Justice, 1970. 

*Dintino, Justir J. and Frederick T. Martens, Police Intelligence in Crime Control. I- 
linois: Charles C. Thomas, 1983, pp. 33-57. 

‘The author has used a fictitious name in order to maintain confidentiality. 
“Maxa, Rudy, Dare To Be Great. New York: William Morrow and Comp., 1977, pp. 51-57. 


In some instances, we find organized crime providing 
no residual benefits to the businessman, merely 
bleeding the corporation for all it is worth. This is a 
classic example of the parasitic nature of organized 
crime. The “scam” described in this study, is a com- 
bination of these two classic models. It provides the 
investor with the “illusion of success,” while 
simultaneously extracting unconscionable profits 
from the business and ultimately undermining the 
social fabric of the community. It is a classic exam- 
ple of the exploitative criminal monopoly.* 

The “scam” takes place in a lower socioeconomic 
community in Baileysville, New Jersey.‘ Comprised 
of a 45 percent black population with a per-capita 
income of $5,498, Baileysville is a traditional 
northeastern city, the victim of industrial decline and 
a migration of middle-class whites to the suburbs. As 
in most lower socioeconomic communities the “bar,” 
“nightclub,” or cocktail lounge serves as the center 
of social activity. The city has two dominant tradi- 
tional organized crime families operating within its 
borders, one of which is involved in the black com- 
munity. To understand how this “scam” functions, 
it is necessary to explain the dynamics of “pyramid 
schemes.” 

The “pyramid scheme” has its origin in 1919, in 
Boston, Massachusetts. A confidence man by the 
name of Charles Ponzi initiated a financial scheme 
in which he solicited money from investors, which he 
invested in legitimate business ventures. However, 
he kept part of these monies to repay the investors 
at return rates exceeding what he originally 
promised. This created a false sense of success among 
the investors, who were willing to provide Ponzi with 
more money. Ultimately, the return to the investors 
was reduced and the fraud revealed. 

The pyramid scheme is virtually identical to the 
“Ponzi,” except that the investors are required to seek 
out other “investors.” The system is relatively 
straightforward and, on the surface, appears 
legitimate. For a fixed sum of money, a person buys 
into a company, sells the product(s) the company 
offers, and solicits others to invest. The investors are 
charged a fee, which they are assured they will recoup 
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when they attract other investors into the business. 
They in turn make similar promises to other 
investors, until the number of investors begins to 
decline, ultimately resulting in the collapse of the 
pyramid. The promoter ensures that he acquires a 
partial sum of the monies of all future investors, who 
usually are unaware of the identity of the promoter 
of this “scam.” The term “pyramid” is derived from 
the manner in which the scam occurs. The promoter 
is at the top and the investors are spatially below, 
building the base. As the number of investors grows, 
so does the base, as do the profits to the promoter. It 
is able to sustain for an extended period of time 
because the investors are usually known to one 
another (who would defraud a friend?) and those who 
enter early are usually assured of recouping their 
initial investment (success is guaranteed in the early 
stages, which is the best public relations the scam 
could have). Perhaps the most publicized pyramid 
scheme was that of “dare to-be-great” promoter Glen 
Turner, although the crime annals are filled with 
hundreds of stories that illustrate the success of such 
schemes.* Seldom are the promoiers prosecuted since 
the “investors” are unlikely to report their victimiza- 
tion (they wish to avoid public embarrassment), or 
admit to their “unknowing” complicity in per- 
petuating the scheme, or do not wish to lose their 
investment until they find another “willing 
customer.” 

The “pyramid scheme” represents the classic white- 
collar crime fraud, in which the promoters are 
unknown to the investors, compounding the ability 
to successfully interdict the system. It survives on the 
anonymity of the promoter(s), and, at the time, thrives 
on the colleaguality of the investors. Its strength is 
derived from the greed of the investors to exact an 
exorbitant profit from a minimal investment. As P. T. 


~ ‘Wagner, Walter, The Golden Fleecers. New York: Doubleday, 1966, pp. 224-252; 
McClintick, David. Stealing From the Rich. New York: M. Evans and Company, 1977. 


Barnum once said, “there is a sucker born every 
minute,” and the pyramid scheme only serves to 
prove the accuracy of this statement. 

The Baileysville, New Jersey, “scam”’ is a classic 
replica of the “pyramid” only in this case, cocktail 
lounges serve as the commodity. As was previously 
pointed out, the “bar” serves as the principal loca- 
tion for social interaction in this lower socioeconomic 
community. The locus of illegal activity, the “bar” is 
a conduit for the transfer of “hot goods,” numbers, 
drugs, prostitution, and the other vice activities that 
traditionally characterize this environment. In many 
respects, the “bar” is the principal social institution 
in this lower socioeconomic community, second 
perhaps only to the church. Much like the 
“speakeasys”’ of the twenties, the “bar” serves to 
organize what was perceived as a disorganized com- 
munity. It is where politics are discussed, “deals are 
cut,” and money is made—the “poor person’s” golf 
course, if you will. In essence the “bar” is the nexus 
between the so-called “underworld”—the rackets— 
and the “overworld”—legitimate society. That is, one 
develops a modicum of respect and social status in the 
community if he owns a “bar,” for he is a “success”; 
he has made it toward becoming a private en- 
trepreneur, a model of the capitalist dream; a Horatio 
Alger, “rags-to-riches” success story. 

In our Baileysville example, you find four principal 
enterprises as part of this “scam.” The finance com- 
pany, traditionally an institution in the lower 
socioeconomic community; the vending industry, 
traditionally an outlet for organized crime to acquire 
and write off illegally obtained monies; the marginal 
lawyer and accountant who arranges the loans and 
maintains “the books,” respectively; and the liquor 
wholesaler who is willing to lend the prospective bar 
owner the necessary capital to sustain the business 
for short periods of time. Graphically, this arrange- 
ment would look like this: 


Vending Accountant 
Lawyer 
Bar Owner 
Liquor Finan 
Whole- 
Saler 
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As depicted in the diagram, the various entities are 
associated with one another, and the “‘bar” serves as 
the “hub” of activity. All economic activity is directed 
toward this “bar owner,” who ultimately is the “‘vic- 
tim” of the scam. Of course, the term “victim” must 
be used very cautiously, for while he is ultimately the 
victim of this “scam,” during the initial 12 to 18 
months, he appears to be the benefactor of their “good 
will,” a successful entrepreneur who has used the 
system to his benefit. The “illusion of success,” as we 
have chosen to characterize this “scam,” is sufficient 
to sustain him during the initial period of “building 
the business” and the “fear of failure” is enough to 
maintain the “code of silence” when it “crashes.” Let 
us now examine exactly how the “scam” works, who 
are the benefactors, and what role law enforcement 
must play in interdicting this systematic form of 
crime. 


The Finance Company 


The finance company is the principal lending 
institution in the lower socioeconomic community. 
Because banks have traditionally avoided making 
risky investments, the finance company has served 
as a mechanism for high-interest loans in minority 
communities. Moreover, because of the risk associated 
with lending monies to a prospective “bar owner” 
(e.g., a license is required and can be terminated or 
suspended for regulatory infractions), the finance 
company serves as the only “legitimate” source of 
funding. In this particular case study, the finance 
company was the principal source of funding for a 
number of “bars” in Baileysville. Of significant 
interest was the fact that this company’s origin can 
be traced to the “loanshark” rackets in a major urban 
center, and has continued to maintain an economic 
relationship with members of a major “organized 
crime family.” This often served to enhance the 
ability of the corporation to collect monies owed, for 
the persons employed as “collectors” by this corpora- 
tion were persons with violent criminal histories or 
who were associated with members of this “organized 
crime family.” This proved quite advantageous to the 
“organized crime family,” who maintained an 
interest in the vending industry of Baileysville. 


The Vending Industry 


An industry that had its origins in “the rackets,” 
the demography of the vending industry has changed 


"Reuter, Peter, J. Rubinstein, and S. Wynn. Racketeering In Legitimate Industries: Two 
Case Studies. Washington: U.S. Department of Justice, 1983. 

*House of Representatives. Subcommittee on Oversight and Investigations, Commit- 
tee on Energy and Commerce, “Organized Crime Links to the Waste Disposal Industry,” 
May 28, 1981, p. 9. 


significantly. A source of depreciating investment for 
“professionals,” the vending industry now attracts a 
new clientele who have no relationship with 
organized crime.’ Nonetheless, there are residual cor- 
porations that remain a viable legitimate business 
opportunity for organized crime. In our particular 
case study, this corporation has definitive alliances 
with the “organized crime family” that is also 
associated with the finance company. 

Similar to some aspects of the sanitation industry 
in which “property rights” prevail, the vending 
industry in this city also subscribes to a system of 
“property rights.”’* When a business that maintains 
a vending machine is sold, the contract includes a 
clause defining the debt incurred by the previous 
owner (which is only a “paper debt”), thereby ensur- 
ing the continuation of the “property rights” (since 
the buyer must assume the outstanding debts of the 
selier as part of the sale price). 


The Liquor Wholesaler 


While not permissible under the regulations of 
Alcoholic Beverage Commission rules, it is not 
unusual to find a liquor wholesaler lending money to 
“bar owners” to acauire exclusive distribution rights. 
This is often the result of the bar owner not being able 
to pay his monthly statement. The wholesaler may 
extend the owner credit beyond the allowable 
timeframe, with the quid pro quo being the right to 
exclusive distributorship. At time of sale, of course, 
the liquor inventory is considered part of the out- 
standing debts, and must be paid by the buyer. 


The Professionals 


The scheme is dependent upon the use of a lawyer 
who is representing the interests of the seller, but also 
the buyer, and of course, the finance company. The 
lawyer usually has a marginal legal practice, thereby 
making such an unethical arrangement more 
desirable. The lawyer essentially negotiates the terms 
of the loan, establishes a corporation for the buyer 
(this is designed to limit the buyer’s personal liability 
but more importantly, the lawyer’s legal liabilities), 
and usually takes a 2 percent interest in the business 
as his legal fee. This “controlling interest” is 
extremely important to the continuation of this 
“scam,” for if two persons are incorporated, each hav- 
ing a 49 percent (49%) share in the company, the 2 
percent owned by the lawyer is sufficient to control 
the remaining 49 percent in the event there is a 
dispute among the partners. 

As part of the contract, the lawyer permits the pro- 
spective buyer to examine the books of the “bar” and 
even recommends an accountant he can use. The 
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“books” naturally demonstrate a profit, which is a 
generally false representation of the true economic 
picture. This protects the lawyer at a later date, in 
the event there is a question raised as to the moral 
ethicality of the sale. This essentially establishes the 
participants in the scheme. 


The Scam 


The tavern owner is conveniently placed in finan- 
cial difficulty and places his tavern for sale. The 
“bar,” which is financed by the “target” finance cor- 
poration, employs a “collector” who is usually a close 
associate of organized crime. A prospective buyer is 
located by the “collector” and a purchase price is 
agreed upon. Usually, the buyer is advised that he 
can purchase the bar for as little as $5,000 down and 
the assumption of all outstanding debts. The out- 
standing debts are held by the vending company, the 
liquor wholesaler, and of course, the finance corpera- 
tion. He is verbally convinced that he will at the very 
least, regain his initial downpayment in the event he 
wishes to sell the tavern. 

Relying upon the ignorance of the buyer, who is 
usually a person that has no business experience, the 
“collector” brings the “buyer” to the lawyer who also 
represents the seller. The lawyer “suggests” that the 
prospective buyer incorporate and drafts a sale con- 
tract. The contract allows the “buyer” to inspect the 
books of the seller, thereby ensuring that the “buyer” 
was aware of the financial condition of the business in 
the event fraud is later asserted. Of course, the buyer 
has no business knowledge and relies upon the advice of 
an accountant, recommended by the lawyer. The ac- 
countant who maintains the seller’s “books” then be- 
comes the accountant for the buyer after the sale. This 
ensures complete possession of the “books” by the ac- 
countant, who is part of this “scam.” Usually, two sets 
of books are maintained—one for tax purposes and 
another to demonstrate the profitability of the 
business. 

The contract drafted by the attorney includes a 
clause describing all outstanding debts. For example, 
the finance corporation is owed $45,000 payable on 
a monthly basis of $800 over 15 years; the vending 
company is owed $6,000, which it collects from its 
vending machines located on the premises; and the 
existing liquor inventory is reflected as an out- 
standing debt owed to the liquor wholesaler. It should 
be noted that the vending industry monies are usually 
divided on a 50-50 basis; the bar owner receives 50 
percent of the weekly “take,” as does the vending 
company. However, in this case, the vending company 


receives 100 percent of the “take” because of the 
outstanding loan. In effect, the loans from the 
vending, liquor wholesaler, and finance compeny are 
only “on paper” —there is never a transfer of monies. 
Hence the finance company acquires the initial 
downpayment of the buyer, and the vending company 
and liquor wholesaler maintain exclusive property 
rights (and the profits derived from this arrangement) 
upon foreclosure, which is imminent. 

What usually occurs when the establisiiment is first 
opened is that an artificially large influx of patrons 
frequent the business during the first 3 to 6 months. 
The successful entrepreneur (as he begins to see 
himself) is enticed by the “collector” to renovate the 
establishment, making it a “star attraction.” He, the 
collector, offers to extend the owner additional credit 
to remodel the “bar.” Of course, this is again to the 
benefit of the finance company, who will ultimately 
regain title to the business (in about 14-22 months). 

At the 6-month mark, the owner begins to 
experience financial difficulty. The clientele have 
declined (usually siphoned off to another bar where 
a similar scam is being initiated), his overhead was 
increased (as a result of these unnecessary renova- 
tions), and he begins to fall behind in his payments. 
The vending company apprises him of the $6,000 loan, 
which is still outstanding, despite the monies that 
were taken from the machines but were never ac- 
counted for by the owner. He is overextended on his 
liquor credit, which the liquor wholesaler is willing — 
to extend for exclusive right to promote his mer- 
chandise. The “collector” suggests that he may wish 
to “run book”’ out of the business, to offset expenses; 
or perhaps the establishment could be used for “poker 
games’’; or prostitutes could work from it, which will 
enhance the business. In essence, the environment 
created by the overextension of credit, purposely and 
with the goal of reclaiming the business, made this 
enterprising entrepreneur a prime candidate for 
“organized crime.” The recruitment of the bar owner 
into the vices was facilitated by the precarious finan- 
cial corporation, liquor wholesaler, and vending com- 
pany, and the unethical practice of the professionals. 
Of course, we must not forget the owner’s quest for 
success entered into the equation; for had he 
controlled his appetite, the dilemma may never have 
presented itself. 

Realizing that it is critical to the continuation of 
this “scam” that the business defaults, the owner 
either agrees to look for another “willing victim,” the 
collector intervenes by finding another “willing vic- 
tim,” or if the owner becomes too successful in his 
illegal activities, he is “raided” by the police and 


forced to surrender his license. In some cases, arson 
may be suggested by the “collector,” or various 
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insurance frauds may be initiated. In the end, the 
finance company has repossessed the property and all 
that was invested, derived profit from the property 
and is in a position to engineer the “scam” once again. 
The vending company derived gain from the 
establishment as well, realizing 100 percent profit 
from its machines and a continuance of “property 
rights.” The liquor wholesaler has maintained his ex- 
clusive monopoly over the distribution rights for that 
particular establishment.*® And the owner, in a sense 
benefitted, from the short-lived prestige and status 
he acquired and the monies which he likely diverted 
to avoid taxes. The question then becomes, who is the 
victim? As with most white collar crime, the answer 
is not recognized at first, and usually requires an 
intensive investigation to ascertain the facts. 


Public Policy Implications 


One of the difficulties in the investigation of “white 
collar crime” is establishing victimization; who were 
victimized and how? As researchers have pointed out, 
the victim is usually unconscious of his victimization 
or too embarrassed to report it.’° This creates a serious 
enforcement problem, in that “crime” goes undetected 
for long periods of time and the “victims” are seldom 
willing to admit to their ignorance or in some cases, 
extenuating complicity. This is clearly the case in this 
case study. 

The ability and capacity of local and even state law 
enforcement to investigate this type of crime is 
seriously constrained by either the ignorance, ques- 
tionable credibility, and/or complicity of the “buyer” 
to recoup his investment. Indeed, it may even be 
argued that this form of “criminality” at least offers 
hope to those who have few legitimate opportunities. 
For the opportunities provided may result in the 
“American dream” if the entrepreneur is smart 
enough to take advantage of the opportunities. 
Unfortunately, this explanation ignores the social 
consequences of this sort of crime. 

Preying upon the ignorance and misfortune of 
minorities is perhaps the most damaging consequence 
of this scam. The odds are clearly against the 
entrepreneur making a “go of it”; they are unfairly 
stacked in favor of the “house.” Regardless of the 
energy or work expended by the entrepreneur, he will 
never overcome the fraudulent claims manufactured 
by the parties to the crime. The “lenders” never 
expend any money; they only provide the 
entrepreneur with unlimited credit—an illusion of 


*It should be noted that it is not unusual for the liquor salesman to extend credit to 
the “barowner” at a usurious rate of interest. 

“Edelhertz, Herbert, et al The Investigation of White Collar Crime, Washington, D.C.: 
U.S. Government Printing Office, April, 1977; Conklin, John E. Illegal But Not Criminal. 
Englewood Cliffs: Prentice-Hall, Inc., 1977. 


success. They are able to exact unconscionable profit 
from the community, providing nothing in return ex- 
cept, again, false promises of hope. The scam 
represents a classic case of “pyramiding,” with the 
convergence of organized crime and business main- 
taining exclusive property rights. The return to the 
entrepreneur, but more importantly, to the 
community can be measured in high rates of 
bankruptcy, no investmeni in real growth in the com- 
munity, and an unhealthy cynicism toward “the 
system,” which only serves to enhance alienation. 

Of course, the impact goes further and deeper. 
When communities are ravaged by insurance-related 
arsons, or by the vice-related activities that 
ultimately threaten the social fabric of the communi- 
ty, is it no wonder that there is little community sup- 
port for the police—the most visible manifestation of 
“the system”? When the incentives for committing 
this form of crime far outweigh the risks, is it no 
wonder that the community is willing to tolerate and 
accept organized crime? And when the community is 
willing to accept organized crime, is it not long before 
predatory crime is viewed as just another reaction to 
an unjust and crooked system? Unless the police are 
in a position to arrest this sort of crime—the exploita- 
tion of community interests—they can expect little 
community support in their “battle against organized 
crime.” 

A related consequence of permitting this crime to 
continue unobstructed, is the ability of organized 
crime to create, maintain, and, when appropriate, ex- 
ploit a viable market. Simply stated, the scam sets 
up a system whereby organized crime is able to recruit 
minority-group members to perform the more visible 
and of course, vulnerable tasks that make money for 
“the mob.” And when they are no longer needed, or 
become a real threat to the exclusive control exercised 
by “the mob,” their services are terminated through 
arrest. Again, this does little to instill a sense of con- 
fidence in the police, for they are also perceived as 
part of this “exploitative system.” 

The state, as a whole, has taken little interest in 
regulating the practices of finance institutions. 
Because they usually affect the more vulnerable (and 
risky) elements of our society, there are few protec- 
tions afforded the “borrowers.” In a very real sense, 
a finance company that makes alliances with 
members of organized crime is able to stake out its 
territory and maintain an exclusive monopoly over 
the money supply in a community, unencumbered by 
regulations. This only serves to enhance the stature 
of organized crime in the community, and 
simultaneously denigrate the role of the state in pro- 
tecting those who are most affected by this sinister 
alliance of interests. 
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Given the investigative constraints and complexity 
of the “scam,” law enforcement must transcend tradi- 
tional law enforcement strategies if they are to be suc- 
cessful in interdicting this system. It is the term 
“system” that makes it most amenable to a sustained 
investigation, using electronic surveillance and 
“sting” techniques, for the criminality is ongoing, not 
opportunistic or a reaction to a situation. A “pattern 
of racketeering” is quite evident, making it most 
vulnerable to the RICO statute." And because RICO 
is not limited to only organized crime, but extends 
beyond, the concept of RICO provides that in- 
vestigative strategy most applicable to this scam. 
Moreover, in the event the levels of proof for a 
criminal prosecution are not attained, the state has 
the option of employing a civil remedy, which is often 
underutilized in organized crime enforcement, but 
equally as effective (and perhaps more efficient). 

The concept of “pattern” is most appropriate in 
investigating this scam, for the pattern demonstrated 
in this case study appears to be consistent with 
sporadically assembled data in other instances. 
Essentially, the “pattern of racketeering” when 
examining the infiltration of legitimate business 
requires mcre than one “racketeering activity” and 
the threat of continuing activity, which has been 
interpreted by the courts to mean, a connection 
between the acts by a common scheme. The scheme, 
of course, is the maintenance of exclusive monopolies 
by the various entities, to the benefit of organized 
crime. 

The second requirement, that of enterprise is most 
conveniently demonstrated by the legal incorporation 
of the various entities—the vending company, liquor 
wholesaler, finance company, and the professional 
(who usually takes an interest in the buyer’s corpora- 
tion, making him a part of the conspiracy when 
another buyer is ultimately sought). The “organized 
crime family” that derives profit from this continu- 
ing pattern of racketeering would meet the re- 
quirements of an illegal enterprise under RICO. 

Two acts of “racketeering” must be proven. In this 
case, the government has set out a prescribed number 


“RICO is an acronym for Racketeer Influenced and Corrupt Organizations Act (Pub. 
L. No. 91-452, 84 Stat. 941 (1970) (codified at 18 USC 1961 (1976)). 

42Atlinson, Jeff. “Racketeer Influenced and Organizations” in The Journal 
of Criminal Law and Criminology. Vol. 69, No. 1, 1978, pp. 1-18; “The Use of Civil 
Remedies in Organized Crime Control,” National Association of Attorneys General, 
Raleigh, North Carolina: Committee on the Office of Attorney General, 1977. 


of crimes that encompass a RICO violation. The 
threat or fear of violence by a “collector” would com- 
prise an enumerated act, as would the acts of “the 
professionals” (e.g., mail or wire fraud, bankruptcy 
fraud), and of the wholesaler, vending, or finance com- 
pany (interference with coramerce, extortionate credit 
transactions). Collecting this type of evidence will 
often entail electronic surveillance and witness 
testimony, as the documents maintained by the 
various participants will not reflect criminality. In 
fact, efforts are made to convey an impression of com- 
plete legality and knowledge of the “buyer” when he 
signed the documents. 

Providing the state has successfully defended its 
RICO charge, the penalties are most appropriate for 
this sort of “scam.” For example, the properties ac- 
quired under this scam must revert to the owner of 
the bar, and treble damages may be awarded. This 
sort of remedy would ultimately create an economic 
renaissance in these lower socioeconomic com- 
munities, and minimize the extent of economic 
debasement. 


Conclusion 


If law enforcement is to effectively investigate 
organized crime it must develop a greater apprecia- 
tion for its systemic relationship to the community 
and its institutions. Reacting to individual criminal 
transgressions fails to adequately address the 
systemic permanance of organized crime, and its 
capacity to withstand successful but ultimately 
marginally effective prosecutions. The focus of law en- 
forcement efforts must be directed toward the 
financiers—those who derive the real profit from their 
minimal investments. Only then can we affect the 
revenue-producing vapability of organized crime. 

Of course, we must also recognize that within the 
legitimate constraints of the criminal justice process, 
certain types of conduct, while perhaps morally 
abhorent, do not receive the criminal stigma they may 
rightfully deserve. This case study represents a classic 
example of how criminal sanctions may be ill-suited 
for investigating organized and white-collar crimes. 
It is within these narrow parameters that law enforce- 
ment must innovate a strategy that effectively divests 
criminal enterprises from their control over both 
legitimate and illegitimate businesses in the lower 
socioeconomic communities of our urban centers. 


Sex and Sexual Aggression 
in Federal Prisons 
Inmate Involvement and Employee Impact* 


By PETER L. NACCI, PH.D., AND THOMAS R. KANE, PH.D.** 


HE STATISTICS reported in Nacci and Kane 

(1983) suggest that Federal prisons are 

relatively free of problems associated with 
homosexuality and sexual aggression.’ The present 
report examines inmate background characteristics 
that might be associated with becoming involved in 
homosexual acts in prisons, and plausibly, that ex- 
plain why some inmates react so violently when 
solicited for sex. The results of these analyses are 
reported below, along with data recorded by correc- 
tional officers working in the 17 prisons where the 
inmates are housed. The final part of this report con- 
tains a discussion of the various remedial strategies 
used frequently to control inmate homosexual 
activities. 


I. Profiles: Participants and Targets 


It may seem puzzling that homosexual liaisons and 
sex pressure situations frequently produce violence 
given the common stereotype of male homosexuals as 
passive and effeminate. These data reveal that the 
participant is different physically and attitudinally 
from other prisoners and may help to explain the con- 
nection between prison sex and violence. 

A. The Participant—The participant is physically 
thin and less muscular; he is tall but weighs about 
the same as the average inmate. He appears more ef- 
feminate to the interviewer. His attitudes about 
homosexuality are positive while the typical inmate 
opposes homosexuality. Race does not relate to par- 
ticipation. There is a tendency (nonsignificant) for 
participants to have been arrested for sex offenses; 
9.2 percent of participants but only 3.4 percent of 
nonparticipants had been arrested for those crimes 
(p < .09). 

The participant frequently is involved as a youth 
with the criminal justice system. Interestingly, if an 
inmate commits a crime as a youth and is diverted 


*This is the second article of a two-part report on sex in 
Federal prisons. The first article appeared in the December 
1983 issue of FEDERAL PROBATION. 

**Dr. Nacci is chief of research and Dr. Kane is senior 
research analyst, Federal Prison System. The opinions ex- 
pressed in this article are theirs. 
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rather than sent to a training or reform school, 
chances are greater that he will abstain from prison 
sex as an adult. This suggests that some participants 
learn maladaptive sexual habits when confined in 
youth institutions. The participant has also been in 
more foster homes, more training schools, more men- 
tal institutions and scores higher on a criminal 
history scale comprised of items like number of ar- 
rests, number of incarcerations, and total years 
confined. 

Participants cluster in groups of friends who share 
information about others’ sexual habits. They believe 
there is more homosexual activity in prisons than 
nonparticipants do. Along with membership in this 
“clique” of sex-oriented prisoners comes increased 
awareness that prisons are dangerous; the chances 
of inmates being sexually assaulted are perceived to 
be greater. 

1. Conflict resolution—Vignettes, short stories 
that require the inmate to select a solution to an in- 
terpersonal conflict situation, were specially designed 
for the study. Each vignette contained either a sex- 
related or a nonsexual theme—alternative solutions 
were scaled according to the level of violence they con- 
tained. The hypothetical “actors” in the vignettes 
were other inmates from the institution. The results 
showed that participants expected other inmates to 
resolve conflict with greater levels of violence 
regardless of whether the theme was sexual or 
nonsexual. In other words, participants have a 
general predisposition to anticipate the use of violence 
in all types of interpersonal conflicts. The participant 
may expect more violence because he has more con- 
tact with prisons—it could be an overcompensation 
rooted in personal insecurities about being thin, ef- 
feminate, and a participant. The participant is an irri- 
tant to administrators because his willingness to use 
violence is actualized frequently. His appearance and 
attitudes focus attention on him—he is frequently in- 


‘The reader should refer to Nacci and Kane (1983) for a fuller description of the salient 
defining characteristics of the study, including: 330 randomly selected Federal inmates, 
located in 17 Federal prisons (stratified to be representative of the entire system, were 
interviewed by a specially trained ex-cffender with a specially created interview schedule. 
Subjects were volunteers—results were eration rates are acceptable. 
Survey results show a high degree of internal consistency. 
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volved with interpersonal conflicts. He may believe 
that if he does not strike hard and first, his physical 
shortcomings will work against him and he will be 
exploited. 

B. The Target of Sexual Assault—According to 
reports by Davis (1968) and Lockwood (1980), at least 
2 out of 10 prison inmutes are sexual assault targets. 
The assault rate is low in the Federal system where 
about 2 of every 100 inmates must defend against 
assault and less than 1 out of 100 are actually vic- 
timized. What common threads link the targets of sex- 
ual aggression and what cues must these individuals 
send off to aggressors? One very important one is 
whether the prisoner is a passive participant in prison 
sex. 

Sexual orientation (heterosexual or homosex- 
ual/bisexual), target status (target or nontarget) and 
participation in prison sex (participant or non- 
participant) are presented in table 1 below. 


TABLE 1 
Participant Nonparticipant 
Target Nontarget Target Nontarget 
Homosexual/ 
Bisexual 7 3 
Orientation 
Heterosexual 7 48 16 249 


Self-definition as a homosexual/bisexual and target 
status are associated. Seventy percent of self- 
acknowledged homosexual/bisexual inmates were 
assaulted.2 However, more targets are nonpar- 
ticipants than participants (16 versus 14) and most 
targets are heterosexuals (7 + 16 versus 7)! Participa- 
tion per se does not indicate likelihood of assault 
because many participants are considered (by 
themselves and other inmates) heterosexual; in 
prison, participation may not “count” toward sexual 
identity. Apparently, inmates can participate without 
drastically increasing the chance of assault. But iden- 
tification as homosexual/bisexual is associated with 
targeting. Since homosexual/bisexual identification 
and insertee role are associated, the target must be 
perceived as one who is (or may be) willing to occupy 
passive female roles. 

The assailant attacks tall, slender inmates who 
wear their hair longer, were less happy as children, 
have more broken marriages, have parents with 
heavy drinking problems, are more criminally 
sophisticated, and appear effeminate. Targets have 


*Only one inmate changed sexual orientation while in confinement and so current sexual 
orientation can be substituted for sexual orientation at the time of prison sexual assault. 


attitudes favorable toward homosexuality, evaluate 
prison participants in homosexual acts positively and, 
more importantly, they discuss sex often with other in- 
mates. Any act of public endorsement may, more than 
anything else contribute to his selection. In prison, 
secrets are difficult to keep and choice gossip is 
valuable. A loose statement of endorsement for 
homosexuality may be quickly picked up by the 
grapevine. Corroborative and supplementary data 
from other research contribute to this target profile, 
indicating that these inmates come from small, rural 
areas; they are lighter in weight than average; they 
have been committed for nonviolent offenses, and 
show no unusual tendency toward prison violence; 
some attend special education classes; they have been 
institutionalized in mental health facilities and 
evidence a tendency toward self-destructiveness. 


C. The Assault 

1. Motives—In some assaults, the target must ap- 
pear to be like a woman to the rapist. Othertimes, 
rapists may not intend a sex act but they eventually 
decide that rape is an appropriate act of degradation 
after a tough battle or insult—they also must think 
that the act will gain additional status among other 
inmates. By his act, the rapist communicates that he 
is powerful. Although targets are relatively accessi- 
ble to researchers for interviews, assailants are 
known almost exclusively from targets’ accounts. 
Nonetheless, a reliable composite has accumulated in 
several studies. Assaulters are average in weight but 
are larger than their target; they are younger than 
the average inmate, but are older than their victim; 
they have a history of violence, are likely to have been 
committed for a violent crime, and are likely to be 
among the small group of inmates who frequently 
break prison rules; they typically come from large ur- 
ban areas, have had many juvenile commitments, but 
have received an average amount of education before 
incarceration; they are normal in mental stability and 
show no unusual tendencies toward self-destruction. 
Finally, assault events are as likely to involve white 
assailants as black assailants; however, overall, 
blacks predominate in numbers because they tend to 
assault in large groups. 

Although most might think assaulters are crazy, in- 
mates do not—and this is a critically important find- 
ing. The sample stated that the primary reason for 
sexual assaults by males on females in free society 
is mental instability of the rapist. However, the reason 
for sexual assaults in prisons is easy for the inmate 
population to understand; they suggest that targets 
are raped because they are weak and attractive (i.e., 
a logical stand-in for a woman) and because rapists 
want to impress other prisoners. Prison rape makes 
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sense to inmates because the act sends off a valuable 
message: “Don’t mess around with me!” 

Although most inmates have “getting out” as a 
primary goal—a secondary motive for most inmates 
is “getting by.” Rapists, like any other prisoner, could 
get sexual gratification easily with willing partners. 
Instead, the rapist tries to gain credibility for his 
future threats to other inmates. He may not be a for- 
midable exploiter alone; if inmates are correct, the 
rapist singles out weaker inmates perhaps because of 
this. He may not be clever enough to run a good 
“game,” and a crime of armed bank robbery, kidnap- 
ping or even murder may not secure him a position 
of preeminence in a community of other robbers, kid- 
nappers and murderers. 

2. Violence in pressure cases—Federal prison of- 
ficials attempt not to confine likely targets (young, 
white, slender, effeminate, imbalanced inmates) with 
hardened dangerous prisoners. _ 

Rapists are found in more secure settings, and the 
targets were designated there because the inmates’ 
criminal backgrounds led officials to believe that the 
target could stand up to the pressure and/or that the 
serious nature of their current offense warranted the 
level of institution security. Targets and rapists alike 
are a product of the American criminal justice system 
and it would be incorrect to think of targets as 
especially naive. The criminal history variables that 
constitute the FPS criteria for “Security Designa- 
tion”—determination that the inmate requires a 
facility with certain physical security features—and 
for “Custody Classification” —the level of supervision 
assigned within the institution—have been validated 
as “predictors” of institutional violence (Kane, Janus, 
and Vanyur, 1981). The targets in the current study, 
when compared to nontargets, were found to have 
significantly more extensive criminal histories, in- 
cluding the same type of information as the FPS 
Security and Custody criteria. Hence, the target re- 
mains in population because he has greater freedom 
there and he probably is confident that he will be able 
to handle sexual confrontations. He may or may not. 
know that his physical and attitudinal differences 
from other inmates will single him out. He may even 
see himself as a tough person. One thing is especially 
clear: Many targets believe that in prison, the best 
and expected response is violence when pressured for 
sex 


*Bartollas, Miller, and Dinitz (1974) observed “exploitation hierarchies” in a training 
school they studied. Inmates would be tested to see how far they would permit exploiters 
to go. At the bottom of the hierarchy were individuals who would perform sex as insertees. 


3. Conflict resolutions—The vignettes show strik- © 
ing differences between targets, participants, and 
other inmates. While the participant expects violence 


and reacts violently, no matter what the type of con- 
flict, targets expect nonviolent resolution to general 
(nonsex-related) interpersonal conflicts. This may be 
another cue aggressors use. Sex accounts for about 
25% of conflicts in prison, and the target, because of 
his effeminate appearance, is likely to be drawn into 
all types of exploitation situations.* 

Many targets are sophisticated criminally—they 
will be tested and usually they defend violently. 
Violent responses may make sense under the cir- 
cumstances according to data reported by Lockwood 
(1980)—polite refusals terminated only 13 percent of 
all incidents Lockwood studied! Clearly, the target 
cannot usually get off by saying “no thank you” to 
a sex pressurer; a more assertive response is required. 


II. Correctional Officers 


Five hundred correctional officers in the 17 institu- 
tions completed a special survey with items measur- 
ing morale, knowledge about inmate sexual activities 
end motivation to protect inmates from sexual 
assaults and to deter consensual homosexual activ- 
ity. The results are encouraging in that morale is con- 
sistently high and officers indicate the willingness to ° 
protect inmates from sexual assault and to deter in- 
mates from participating in consensual homosexual 
acts. However, the data also reveal that the strength 
of their motivation to do this can be improved: on a 
7 point scale with 4 as neutral, deterrence average 
(X = 5.0) and protection averaged (X = 5.5). 

According to the Federal officers, all inmates should 
be protected regardless of the inmate’s sexual 
preference, but a potential difficulty results in that 
officers are more willing to protect heterosexual in- 
mates, when, actually, homosexual/bisexual inmates 
are quite likely to be targeted for assaults. This pat- 
tern is understandable. Officers equate homosexual- 
ity/bisexuality with participation and assume that in- 
mates participate consensually in large numbers. 
Furthermore, the officers recognize validly that par- 
ticipants make prisons more dangerous, violent places 
and thus make officers’ jobs more difficult: the 
respondents as a group revealed on one item their 
belief that “consensual homosexual activity in prison 
frequently leads to .. .violence.” 

There may be a way to improve this situation by 
intervening in the officer maturation sequence, since 
the data also reveal that greater experience on the 
job is associated with a diminished sense of respon- 
sibility for deterring homosexual acts. Apparently 
something happens to “switch off’ some officers as 
they have more and more contact with inmates. 
Though officers believe that many inmates are 


‘involved in homosexual activity, in truth the number 


| 
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of participants is small. It is plausible that some 
officers become frustrated with their jobs over time 
and they displace their frustration to inruates because 
they have come to believe that, “they ali mess around, 
and it’s practically impossible to stop them.” 

Federal officers inevitably will develop personal 
theories about inmates and inmates’ sexual habits as 
they gain experience, but the data unfolding here 
reveal that it can be potentially dangerous to let them 
do this alone; some officers may give up trying to keep 
inmates from sexual liaisons. 

The next step in the sequence of discovering ways 
to correct the situation involved a sophisticated path 
analysis applied to the officers’ survey responses. The 
results of the analysis are offered here in summary 
fashion because their derivation is too complex and 
is beyond the scope of this document.‘ Taken 
altogether, the findings suggest that officer motiva- 
tion to deter and to protect would be improved if 
officers had more accurate information about homosex- 
ual activity and if they were more understanding about 
the processes that lead inmates to become involved in 
the first place. 

Unfortunately, “reductionism” or simplification of 
this nature invites readers to diminish the 
significance of the findings. Accordingly, table 2 
below is presented as a summary of System 
applications—based upon significant relationships 
found among officers’ attitudes—which would affect 
staff motivation and performance: 


TABLE 2 


Motivation to Deter and Protect 

1. Have officers assume greater responsibility for acts of sexual 
aggression which do occur. 

2. Strengthen officers’ beliefs that consensual homosexual activity 
can lead to prison violence. 

3. Foster beliefs that prison environments are potentially 
dangerous for all inmates and that means officers have a greater 
responsibility to deter consensual homosexual activity. 

4. Explain to officers how correctional settings place pressures 
on inmates to become involved in homosexual activity. 

5. Provide officers with accurate information about the actual 
levels of homosexual activity in Federal prisons. 


III. Stress and Danger 


The staff survey yielded measures of officers’ 
satisfaction with their jobs, morale toward the prison 
system, baseline estimates about sexual assaults, 
deterring homosexual activity and protecting in- 
mates. In one set of analyses, inmates’ perceptions of 
danger in the institution (for sexual assault) were 
tested to see how they related to measures of the 


“A more complete statement is found in the longer form of this manuscript available 
upon request. 


physical environment. Officers’ attitudes about these 
above topics can be thought of as a part of the in- 
mates’ prison environment as well. 

Why would the judgments of inmates on their 
surveys relate to officers’ beliefs? The answer is that 
both groups have a great deal of firsthand institu- 
tional knowledge and experience in common; the 
analyses showed some startling results. 

A. Officer Job Satisfaction—When officers indicated 
greater job satisfaction, inmates were likely to say 
that their environment was more free from the danger 
of sexual assault. 

B. Officer Morale Toward the Prison System—When 
officers showed higher morale toward the prison 
system, inmates indicated that the danger of assault 
in their institution was greater. Plausibly, employees 
who espouse stronger sentiments toward the system 
are perceived by inmates as stereotypic company | 
men—the Frank Burns type (“MASH”), who spouts 
rules and regulations verbatim, but whose personal 
sentiments leave little concern about inmates and 
their problems. From the inmates’ view, officers who 
are organization men are less likely to be sensitive 
to the real dangers in the institution. 

C. Officers’ Misperceptions About Amount of Sex- 
ual Aggression—Officers estimated the likelihood that 
the inmates in their institution would be pressured 
for sexual favors or sexually assaulted. Inmates made 
similar judgments on their surveys and difference 
scores were computed for each institution. The score 
shows the extent of difference between inmates and 
staff. When the staff estimates were very high 
relative to inmates, inmates sensed greater danger 
in the environment. Plausibly, staff produce the 
perception in inmates that they do not have 
knowledge of the environment and that they are 
unable to anticipate and control inmate violence. 

D. Attribution of Fault—From the inmates’ perspec- 
tive, sexual aggression in prison is a social, not a sex- 
ual, behavior. Furthermore, the accuracy of an of- 
ficer’s knowledge about the causes of sexual assault 
would be taken by inmates as a good indication of the 
employee’s ability to predict and control violence in 
general. Officers were asked to indicate to what ex- 
tent victims of sexual assault in prisons are at fault 
for the incident. As inmates viewed the event, the 
assailant undertakes the assault to degrade the vic- 
tim and to enhance his own status. Thus, staff who 
believe that the victim is at fault—presumably 
because of sexuaily stimulating behavior or ap- 
pearance or negligence in self defense—would be 
viewed by inmates as naive and incompetent. The 
analyses showed that when officers attribute fault to 
a victim of sexual assault, inmates in the same in- 
stitution sense greater danger in their environment. 
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In this case, the means to reduce danger-related stress 
are clear. Staff must be trained to understand that 
assaults are not usually precipitated by victims alone. 
Environmental pressures and social motives of the ag- 
gressor are also concerns for the prevention of 
assaults. 

E. Crowding, Racial Distribution, and Population 
Fluctuation—It was expected that macro-level popula- 
tion parameters—social density (crowding), popula- 
tion flux, or racial distribution—would be related to 
inmates’ judgments about danger because of the 
micro-level changes in relationships among inmates 
or between staff and inmates that would occur as the 
inmate population changes. No effect of social density 
(crowding) was found, but both racial distribution and 
population flux were important to inmates. 

1. Racial distribution—Inmates and staff both 
believe that the likelihood of sexual assault is greater 
when the population is comprised by a greater pro- 
portion of blacks, relative to whites. This probably 
represents a general belief that black inmates are 
more aggressive and the data reveal that there are 
relatively more black assailants. There was a strong 
tendency for whites to be assault targets. 

2. Crowding—It was hypothesized that increased 
crowding would increase perceived danger because it 
would be more difficult to supervise inmates and 
because there would be more fighting over limited 


(due to higher numbers) resources (like pool tables, 
gym equipment, etc.). This did not happen probably 
because crowding during the period of investigation 
did not reach intolerable limits as far as inmates were 
concerned. 


3. Population fluctuation—Population flux (move- 
ment of inmates into or out of the institution) did in- 
fluence perceptions of danger among inmates. 
Possibly, staff are more occupied with processing in- 
mate arrivals or departures and they cannot attend 
to their normal duties of supervising inmates as well. 
This, plus the fact that there would be jockeying 
among inmates to fill the voids in the “pecking order” 
caused by movements and “testing” of new arrivals 
explains why fluctuation makes inmates feel more en- 
vironmental stress. 


IV. A Plan for Reducing Homosexual Activity in 
Prisons and Making Prisons Safer 


A. Inmates 


1. Homosexual activity—it simply makes sense 
that if a prisoner remains married or receives visits 
from a spouse frequently, he will be less likely to be 
involved in prison sex. Common sense frequently is 
wrong! Participants and nonparticipants do NOT dif- 
fer on the following variables: 1) perceived likelihood 
of furlough receipt; 2) furlough eligibility; 3) fre- 
quency of furlough receipt; 4) visit frequency; 5) 
marital status; 6) romantic ties to a person in the 
community; 7) plans to live with a woman after 
release. 

Another variable that seems as if it should (but 
actually did not) relate to participation was type of 
housing. Participants are likely to be housed in any 
type of living unit arrangement. 

A path analytic model was used to test variables 
that could produce lower levels of participation. 


FIGURE 1 
Normalization Model 
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Figure 1 shows significant relationships only—a 
negative arrow between boxes means that low on one 
variable goes with high on the other and vice versa—a 
positive means that high goes with high and low goes 
with low. For example the negative line between 
criminal history and inmates’ attitudes about the 
morality of participating indicates that inmates with 
a more extensive criminal history are less likely to 
think that participation is immoral. This is an in- 
teresting finding because prior criminal history is the 
only variable in the model that is fixed and managers 
are not able to control. According to the model, 
homosexual activity among inmates would be lower 
when inmates’ beliefs changed toward: 1) sense of im- 
morality and sinfulness regarding homosexuality; 2) 
greater concern that friends and family expect the in- 
mate to abstain; 3) greater concern about sanction- 
ing if caught, and 4) greater concern that staff expect 
inmates to abstain. 

Inmates, therefore, need to know the truth about 
homosexual activity and institutions must be nor- 
malized. “Normalization” means that the same 
norms that check homosexual activity in free com- 
munities should check homosexual activity in prisons. 
An infusion of morality is required: specifically, 
knowledge that staff do not accept participation and 
contact with important social others who expect the 
inmate to abstain from prison sex would reduce 
homosexual activity in Federal prisons. 

Normalization also means officers and inmates 
working in unison. No one should refer to a man by 
a female referent like “she” or “her” or with a female 
nickname. Although this may annoy a male inmate 
who is psychologically “female,” the reference is con- 
fusing to many inmates who are struggling with 
homosexual feelings and who cast about their en- 
vironment for cues about “normal” behavior. The 
truth is that most inmates abstain although some in- 
mates undoubtedly profit by promulgating beliefs 
that the opposite is true. A male inmate is not to be 
accepted as a female surrogate in any sense for to do 
this is to invite problems associated with sexual 
aggression. 

2. Sexual aggression—by minimizing homosexual 
activity among inmates, there will be concomitant 
reductions in sex-related and general aggression. Fur- 
thermore, inmates should minimize the cues that 
establish them as “appropriate” targets. Inmates 
should know that targets are perceived as effeminate 
and potential passive participants by their would-be 
attackers. Physical cues like long hair, or feminine 
gestures, articulations or clothing are sure to draw 
attention to an inmate. By all means, inmates should 
be advised to not disclose any prohomosexual at- 
titudes to their peers. Similarly, inmates should avoid 


any of the trappings that suggest that they may be 
interested in a sexual liaison (e.g., magazines or 
publications that contain explicit depictions of 
homosexual acts or circulars or newsletters ad- 
vocating homosexual acts). Inmates should avoid 
places that are difficult for staff to supervise and their 
approach to handling interpersonal conflicts should 
be nonviolent but assertive. 


B. Officers 


1. Officer awareness of the problem and personal 
sentiments—The data reveal where staff interven- 
tions would be useful. Officers should be empathetic, 
satisfied with the routine aspects of their jobs and 
have accurate information about inmate sexual ac- 
tivities. But how do you accomplish all of this? A cap- 
tain or lieutenant can order the officers to be con- 
siderate and caring, but this would not be likely to 
produce a genuine change in officers’ attitudes. A 
prison system could retain “empathy trainers” but 
that is expensive, programs usually last only a few 
days and the results if they are positive may be short 
lived. Furthermore, too much of a good thing (em- 
pathy) may be counterindicated in some prison 
settings—the potential for the corruption of employees 
increases as the line separating personal and profes- 
sional relationships becomes unclear. 

A reasonable alternative is open discussion about, 
and dissemination of literature regarding homosex- 
ual activity and sexual aggression. It is when the of- 
ficers are free to construct their own theories about 
inmate sexuality that problems can develop. Hence, 
widespread distribution of this document is needed. 
Furthermore, this paper is a condensation of a much 
longer version; the original contains an introductory 
section with a complete discussion about the pressures 
on inmates to participate in homosexual acts. That 
portion of the complete document should be 
distributed widely too. 

This document could easily be incorporated into 
annual correctional training held at each prison. In- 
stitution training coordinators are urged to borrow 
liberally from this document if they develop a lecture 
for that purpose. 

Changes that lead to job enrichment like alter- 
nating duty assignments and greater personal respon- 
sibility would be helpful, too. 

2. Officer as giver of advice—The recent change 
to “functional units” has produced more frequent con- 
tact between staff and inmates and consequently staff 
are in an excellent position to influence inmate 
behavior. The results of analyses reported earlier 
reveal that inmate sexual behavior is influenced 
greatly by what inmates think staff expect them to 
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do! Staff should communicate with inmates about 
many of the issues discussed in this pamphlet. 

To maximize the value of the communication, 
staff should be aware of the participant, target, and 
aggressor profiles. They should also know the salient 
features of assaults as well. Officers’ actual ignorance 
about one critical cue aggressors use for selecting 
targets (newness to the institution) was highlighted 
earlier. In this regard, staff training has already in- 
formed over a thousand new correctional workers 
about data in this document in their special one hour 
lecture devoted to the topic of sexual behavior in 
prisons. Part of the information from that lecture is 
contained in.the passage following. 

3. Basic training material on how to manage 
pressuring situations. There is no good solution to the 
sex pressure situation. Only when danger is immi- 
nent and information about the situation is accurate 
can the officer take firm action with the knowledge 
that he has managed the situation correctly. In that 
case, of course, inmates should be separated, 
segregated and an investigation initiated. But more 
likely, the information the officer has is fuzzy and he 
must rely on intuition. The officer may have reason 
to dispute the “target’s” claim that someone is 
pressuring him. Perhaps the inmate has cried wolf 
before and there is good reason to suspect he wants 
an individual cell for privacy or comfort, not for 
safety. Frequently, inmates will not divulge who their 
pressurers are (if they will discuss the event with an 
officer at all). In either case, any actions must be 
taken discretely. If an inmate’s move to another cell 
or change in job assignment seems appropriate, this 
must be done without drawing attention to the inmate 
or he will be labeled a “snitch.” As a general rule, 
any movement should be designed to add distance be- 
tween pressurers and targets and to gain better super- 
vision for both or either. 

The target should be told what his options are, 
and what the cues are that produce the impression 
that he is “suitable” for targeting. Under no cir- 
cumstances should any Federal employee ever advise 
an inmate to arm for combat. This constitutes a 
callous rejection of staffs’ responsibility to manage 
their institutions. 

In the event that a “pressure” attempt is inter- 
rupted, the officer should know that this is potentially 
the most dangerous conflict in prisons. An analysis 
of recorded pressure and rape events among Federal 
inmates by Nacci, Saylor, Kane, McGrory, and 
Blackwell (1979) revealed that: pressure cases involve 
the use of weapons, damage to either or both inmates 
and are frequently one-on-one attacks. (Rapes, by con- 
trast, tend to involve multiple assailants and single 
' victims, frequently there is no physical damage out- 


side of the rape itself, and weapons are not likely to 
be used.) 

C. Programs—The two most frequently discussed 
“programs” for reducing homosexual activity and sex- 
ual aggression are conjugal visitations (a variation 
is the unescorted furlough or family visit), and 
segregation of known or suspected homosexual in- 
mates from known or suspected aggressor inmates. 
The Federal system operates an unescorted furlough 
program for inmates who qualify, but does aot pro- 
vide for institutional visits where inmates are permit- 
ted to have sex. 

1. Family visits and furloughs—There are clear 
benefits to be derived from family visits and 
furloughs, but reduced sexual aggression and 
homosexual activity among inmates is not one of 
them. Participants did not differ from nonparticipants 
on the survey items that relate to romantic ties to 
someone in the community, marital status, or recep- 
tion or likely reception of visits or furloughs. Pro- 
grams that permit occasional sexual gratification are 
not supported by these findings, hence it is impossi- 
ble to maintain the hypothesis that sexual gratifica- 
tion with someone in (or from) the free community 
would be likely to keep inmates from participating 
in homosexual acts while in prisons. These same 
kinds of programs would not affect sexual assault 
rates either because the act serves power and not sex- 
ual motivations. 

2. Institution segregation — It would be futile 
to systematically separate known or suspected 
homosexual inmates from other inmates if the goal 
is reduced homosexual activity. Anyone can be a par- 
ticipant and furthermore, the state of the art tech- 
niques for identifying these actors do not warrant 
great confidence. Most likely, pulling out the 
“homosexuals” places greater pressure on other in- 
mates who might be marginally inclined to par- 
ticipate or who may have participated before to 
become actively involved. Finally, administrative ex- 
perience and the written record on inmate misconduct 
clearly indicate that sexual liaisons can occur any 
time and anywhere. It would therefore be unrealistic 
to ask staff, in effect, to operate several mini-prisons 
within a prison where inmates would have to be kept 
not only from escaping into the free world but also 
from escaping into the other “prisons” in the prison! 

It would also be unwise to systematically 
segregate the known or suspected aggressors from the 
known or suspected targets. Many of the same pro- 
blems mentioned above also apply here but in addi- 
tion there is the problem of misclassification (placing 
a lamb in with the wolves or vice versa). Misclassifica- 
tion could also bring about a “self-fulfilling prophecy” 
where inmates come to match the expected behavior 


i 


A COMBINATION THAT WORKED 53 


of other inmates—because they are in a particular 
unit. Furthermore, the data reveal no association bet- 
ween time of day and sexual assaults and so unless 
there is total segregation assaults can still occur. 

In some cases, because of a myriad of specific prob- 
lems, there may be no way but to separat.2 out the 
targets and to try to protect them. Lockwood reports 
that this is only a stopgap measure and that it has 
been applied in New York State facilities like Cox- 
sackie and Attica. Unfortunately, this is not a very 
good solution to problems of sexual assault, for as 
Lockwood pointed out, 28 problems of inmates in a 
random sample were assaulted; the rate of assault 
among men in the protected “weak companies” was 
much higher. 

The inherent value of internal segregation for the 
Federal System, if a particular warden elects to 
separate inmates along some of these dimensions, is 
in the message that it undoubtedly communicates to 
staff and inmates—namely that sexual aggression 


and/or homosexual activity will not be tolerated—and — 


consequently, we do not rule out the judicious applica- 
tion of the principle. 

The need to know— What will pay dividends will 
be improvements in documenting presumed motives 
for assaults occurring in Federal prisons. All assaults 
should be reported to a central location and, follow- 
ing the investigation at the institution, assaults 
should be aggregated according to presumptions in- 


vestigators made about the assailant’s motives. As 
a post hoc analysis of the system’s archive revealed, 
the rate of “known” sexual assaults in the system is 
about 2 per month. Assuming continuity in pro- 
cedures for investigating and reporting assaults, the 
ratio of known to unknown sexual assaults should be 
constant and hence, if the rate begins to climb, it will 
be time to re-evaluate parts of the prison system with 
techniques and tools developed for this study. Other 
researchers will find it easy to replicate this Federal 
study; the procedures and calculations were careful- 
ly documented. Managers now have a yardstick they 
can use to interpret their findings. 
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A Combination That Worked for Us 


By DAVID R. BUSBY 
U.S. Probation Officer, Birmingham, Alabama 


66 ECAUSE the simple demands of outdoor 

Birvine are an effective antidote for the 

complexity and isolation of contemporary 

life. Because few experiences can surpass the thrill 

of slipping a canoe cleanly through a white water 

rapid or cresting out at the top of a difficult rock 
climb.” 

Familiar words? Possibly. This is the byline used 
by the North Carolina Outward Bound Project in its 
brochure outlining the Outward Bound Program. This 
program is designed to instill in its students trust, 
compassion, confidence, self-reliance and sensible self- 
denial. In looking at our typical drug aftercare client, 


all of these qualities are either missing in their lives 
or are present in such small quantities as to be almost 
nonfunctional. 

In the Northern District of Alabama during March 
1983 we were approached by staff members from a 
program in the Birmingham area known as Adven- 
ture Based Learning Experience (ABLE). This is a 
project under the sponsorship of a local drug treat- 
ment program that has sent several staff members 
for extensive training through Outward Bound and 
has constructed a wilderness-type program just south 
of Birmingham which in many respects is comparable 
to the Outward Bound Training Course. A review of 
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the ABLE Program’s philosophy, objectives, methods, 
etc., was undertaken and it appeared to us that a 
wilderness-type training experience might prove 
beneficial for our drug aftercare clients. 

Prior to negotiating with ABLE for sending clients 
through this program, four U.S. probation officers 
from the Northern District of Alabama went through 
the ABLE Program to experience the things that our 
clients might be put through. This was sort of a test 
run, and, without exception, the probation officers 
that went through this program returned completely 
convinced that client participation, particularly drug 
aftercare client participation in this program, would 
be a tremendous aid in the rehabilitation process and 
would also assist these clients to make a better ad- 
justment to life in general. 

We were able to establish such a program involv- 
ing drug aftercare clients, get funding from the 
Administrative Office for this type training, and to 
participate along side our clients as they went 
through the ABLE wilderness experience. This paper 
is a report on the success of that training program. 
Not much time here will be spent in describing in 
detail a lot of the activities that the clients and their 
probation officers went through. It is necessary to list 
some of these activities so that the reader will have 
in his mind’s eye some of the things that were 
included. 

The ABLE Program that the clients and their pro- 
bation officers in the Northern District of Alabama 
participated in included a 12-week program of very 
intensive group counseling. The center piece of this 
program, however, was a wilderness experience that 
included two weekends spent camping in a primitive 
camping situation. The nights were spent around the 
campfire group in therapy or in individual group 
discussions and the days were filled with hiking, rock 
climbing, repelling and other group initiative ex- 
periences tantamount to an obstacle course that 
might be set up by the U.S. Army. Part of the counsel- 
ing was in preparation for the wilderness experience 
and the other part of the counseling experience was 
in the processing of emotions, feelings, fears, desires, 
etc., that the clients had to deal with as they went 
through the program. 

It is impossible in an article such as this to describe 
each and every activity so no attempt in that direc- 
tion will be made. It should be pointed out, however, 
that these experiences begin and end as group in- 
itiative experiences. The group members start out 
with very simple and uncomplicated tasks, and as a 
group must evaluate each obstacle and determine the 
best way in which to complete the task. As time goes 
by, the tasks become much more complicated and 
much more physically demanding. The gaining of con- 


fidence in one’s self and in the other group members 
is an essential part of this type of experience. It also 
becomes very apparent that this group as a unit must 
rely on each other and that each individual has 
responsibilities to the other group members. The 
development of this type of confidence and compas- 
sion within a group hopefully could then be trans- 
ferred to the individual member’s role in society. 

Initially, 11 clients were chosen to participate in 
this program. Our first meeting occurred in late May 
1983. We soon discovered that many of the clients 
that were participating in this program were fairly 
recently out of prison, most of them were unemployed 
and many of them lived at the very edge of poverty. 
One of the female clients, for example, had only one 
pair of shoes and this pair of shoes was a pair of high- 
heel, Sunday-type shoes. A male client, on the other 
hand, had only a pair of cowboy boots with the heel 
of one of the boots missing. This type of footwear, of 
course, was not suitable for a wilderness type ex- 
perience. In an effort to overcome this problem, con- 
tact was made with the Salvation Army in Birm- 
ingham and with a local sporting goods store. The 
owner of the sporting goods store agreed to sell the 
needy clients tennis shoes at cost. The Salvation Ar- 
my agreed to stand good for the purchase of these 
shoes for the clients. We, therefore, wound up with 
everyone in the group at least having suitable 
footwear. 

From the very beginning, client participation in this 
program was excellent. It had been designed in such 
a manner that none of the group counseling meetings 
were held inside. All of these meetings were held out- 
side and they were not of the traditional group 
counseling type meetings. Rather than the traditional 
sitting around a table, talking, type of experience, the 
group meetings consisted of game playing group in- 
itiative experiences. It should be kept in mind that 
the majority of the clients participating in this pro- 
gram had very lengthy criminal! histories, were ap- 
proximately 30 years of age, and had not known other 
group members prior to beginning their participation 
in this program. We were amazed to see the group 
cohesion that started to form immediately. Simply 
stated , the clients enjoyed the types of activities that 
were designed for them and this attraction kept them 
coming back for more. 

It should also be mentioned here that not a lot of 
information was given to the clients about the type 
of program that they were going to participate in. We 
did not want them to conclude that we were going to 
have them involved in a traditional group counsel- 
ing type experience. Most of these clients had been 
through that type of experience before and we did not 
want them to come into our program with a mind set 
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that would relate our program to a traditional group 
counseling type program. Therefore, the clients that 
were chosen for participation were told prior to the 
first group meeting that a meeting had been sched- 
uled and that participation in the first meeting was 
a necessary part of their drug aftercare treatment. 

The first meeting was held at a neutral site (not at 
the probation office) and the game-playing group in- 
itiative activities were started immediately. At the 
conclusion of the first meeting, the entire group was 
informed that their participation in subsequent 
meetings and activities would be entirely voluntary 
on their part and that the probation officer was not 
going to penalize anyone who wished to drop out. 

As mentioned above, the attendance was excellent 
from the very beginning. Many of the clients stated 
that they enjoyed the game-playing types of activities 
and they enjoyed the social contact with other clients 
that they were developing. At this point, the clients 
did not even know that a wilderness experience was 
going to be a part of this program. Many of the ac- 
tivities that were involved in the preparatory group 
counseling sessions, however, were designed to lead 
up to our inviting the group to go on a weekend camp 
out situation where the skills that had started 
developing during the group sessions could be further 
developed and utilized. 

We were very surprised that all 11 of the clients 
who participated in the first group meeting showed 
up for ihe wilderness experience. Apparently, the 
group initiative game playing activities that had oc- 
curred during the group meetings had served their 
purpose well. A sense of togetherness and group cohe- 
sion could be felt at this point in our program. 

The first weekend wilderness experience was not 
just an average, ordinary camp out type eaperience. 
Food had to be prepared, camp had to be set up, sleep- 
ing quarters had to be arranged, drinking water had 
to be secured from a distant location, etc. The days 
were spent in the woods going through the obstacle 
course that was briefly alluded to above. It should be 
pointed out that clients and their probation officers 
had equal status in this wilderness experience, but 
would assume the role of any other group member. 
The probation officers, therefore, assisted in camp set 
up, meal preparation, obstacle course activities and 
every other phase of the program that the clients went 
through, 

Much of the time at night was spent in group 
counseling activities. The emotional and physical 
demands of the obstacle course, as well as the par- 
ticipant’s own fears and insecurities on the obstacle 
course, were processed and an attempt was made to 
relate some of these feelings, experiences,etc., to other 
real life situations. After all, this was our objective. 


Needless to say, we were very pleased with the out- 
come of the first weekend camp out. Things went ex- 
tremely well. The group members came even closer 
together, began to rely on each other and demon- 
strated a great deal of confidence in each other. The 
content of their conversations during group 
counseling became quite in depth and some very 
serious topics were brought up and openly discussed. 
This is quite a change from the normal attitude 
displayed by the type of client that was involved in 
this program. Progress was definitely being made. 

An interesting development occurred during the 
first weekend camping situation. One of the clients 
who shall be called “Anthony” revealed that he had 
not worked at a steady job in the last 3 years. For most 
of that time he had been drunk. Specifically, for 2% 
weeks prior to the camp out situation, he had not even 
gotten out of his apartment. He was intoxicated from 
morning unti! night at which time he usually passed 
out just long enough to become partially sober and 
would then return to his wine bottle the next morn- 
ing. During this 2% week period of time, he was 
drinking as much as five fifths of wine each day. He 
relayed to the group that his primary reason for com- 
ing out on the weekend camp out experience was his 
hope of becoming sober. He revealed that he was such 
a weak individual that he could not stop drinking on 
his own and since the camp out experience would in- 
clude his being away from his home from Friday after- 
noon until Sunday afternoon, and wine not being 
available to him, that he looked forward to this outing 
simply to sort of dry out. This in and of itself was quite 
a revelation. 

During many of the exercises that were conducted 
in the woods, strenuous physical demands were placed 
on the clients. With Anthony’s body still being 
saturated with alcohol, one can imagine what 
happend. The weather was extremely hot, the ac- 
tivities were extremely physically demanding, and of 
course, Anthony became sick. He was so dedicated to 
becoming sober, however, that he continued to par- 
ticipate in the activities having to leave from time 
to time to go into the woods, throw up, and then 
return for additional physical activities. 

During this weekend camp out situation, one of the 
probation officers entered into a contract with An- 
thony that lead to a new phase of our program. The 
contract between Anthony and the probation officer 
was for Anthony to remain sober for 2 days after 
returning home. During those 2 days, the probation 
officer would attempt to find some type of work for 
Anthony. Anthony kept his part of the agreement and 
so did the probation officer. The officer was able to 
contract with the local fire department to clear a lot 
that the fire department owned. This particular lot 
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was grown up with hedge, small trees, kudzu vines, 
etc. The probation officer was able to contract with 
the fire department to clean off this lot for $250. The 
probation officer chose Anthony and one other client 
to clear this lot. The two probation officers and two 
clients worked for 3 days getting the lot cleared and 
the clients received all of the money that the fire 
department had agreed to pay. Anthony and the other 
client were pleased to see that they could, in fact, do 
physical labor, and of course, were pleased to remain 
sober and earn honest money. 

As mentioned above, this was the start of another 
phase of our rehabilitation program. It became ob- 
vious to us in the probation office that a lot of jobs 
were available in the community and, for the sake 
of brevity, it should be stated that two probation of- 
ficers are now involved in contracting for jobs such 
as cutting grass, trimming trees, painting buildings, 
clearing brush, etc. The probation officer and the drug 
aftercare clients go out and perform the labor on these 
jobs with the clients receiving all pay. In Anthony’s, 
case he worked on two such jobs and because of the 
momentum that was started on these two jobs, he 
found himself regular employment within 2 weeks of 
our last work detail. 

This paper is not a report on our work detail which 
originated out of the wilderness program, but it is 
significant that this program is continuing and a total 
of nine different clients became involved in the work 
detail portion of our program within a 6-week period. 
Anytime we are able to come up with a contracted 
job, the probation officer accompanies the clients to 
the work site, supervises them until the job is com- 
pleted and sees to it that they get paid for the job. Of 
course, there is quite a bit of contact and interaction 
between the clients and the probation officer on the 
job as well as during group counseling and during the 
weekend camp out situations. All of this contact 
between the probation officer and the client in set- 
tings that are not traditional, probation officer-client 
settings, seems to have a positive effect on the overall 
probation officer-client relationship as well as the 
client’s attitude towards himself. It should be men- 
tioned at this point that our work detail program has 
gone so well that we actually have to turn down jobs 
now because we do not have the necessary time to 
take and complete each job that we are offered. The 
probation officer who takes a work crew out on a job 
and supervises them for a couple of days has to come 
back into the office to take care of other caseload 
responsibilities, paperwork, etc. We are limited in 
that resspect. 

Thought has been given to the probation officer 
simply arranging the jobs and sending the clients out 
on their own. In our brief experience, that type of 


situation would not work nearly as well as the type 
of situation where the probation officer actually ac- 
companies the clients to the job site, supervises their 
work, and helps in the performance of the job itself. 

Following the first weekend camp out, we return- 
ed to our group counseling sessions and several ses- 
sions were held prior to going into the woods again 
for the second time. Once again, the content of the 
group counseling sessions included group initiative 
activities that were designed to prepare the clients 
for the type of exercise, etc., that would face them 
upon our return to the obstacle course. 

The second weekend camp out experience and the 
counseling sessions that followed it were basically 
along the same lines as has already been discussed. 
It should be pointed out that attendance remained 
good and client involvement and participation was at 
an extremely high level. 

Graduation exercises were held at a later date and 
the clients were given a certificate of completion. The 
probation officers also wrote letters of commendation 
for each client to either the Parole Commission or to 
the judge that had authority in the case of 
probationers. 


Looking back on this experience, there are several 
things of significance. First of all, attendance was ex- 
cellent. This was something that we do not normally 
expect from this type of client group. Secondly, none 
of the clients participating in this program had a “dir- 
ty” urine during the 12 weeks that this program was 
under way. As a matter of fact, none of the par- 
ticipating clients have had positive urines up to the 
time of this writing. Thirdly, none of the clients in- 
volved in this program were arrested during the 
length of the program. Fourthly, when graduation 
night came, each and every client who was 
employable had suddenly become employed. There 
were two females that were involved in this program 
that have child care responsibilities who would not 
normally be expected to gain employment and they 
did not. All of the other clients, however, became 
employed during the course of th.3 program. It should. 
be pointed out here that many of the clients were not 
really looking for work prior to entering this program. 


We are not able to determine just what part of the 


program spurred their interest and motivation, but 
it is obvious that something of a positive nature 
happened. 


It should be noted that at the first part of this arti- 
cle it was indicated that planning for this program 
started during the month of March 1983. This is par- 
tially true and partially incorrect. It is necessary that 
the reader be provided with some additional 
background at this point in order to give a more com- 
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plete picture of the wilderness program that has just 
been discussed. 

In actuality, we have been involved in a drug after- 
care program in the Northern District of Alabama 
since 1979. We have been involved in drug aftercare 
in a very formal way since that time. Looking back 
over our wilderness experience, it is our opinion that 
the wilderness experience would not have been suc- 
cessful at all, and possibly could not have even been 
undertaken or completed without the foundation of 
the drug aftercare program that has existed in our 
district since 1979. 

Our program is a very formal drug aftercare pro- 
gram and is very highly structured. When a client is 
received on probation or parole with a specific drug 
aftercare condition, additional paperwork is prepared 
for the client explaining in detail his obligations and 
our expectations in the drug aftercare program. The 
heart of our aftercare program is the urine 
surveillance portion. Each client is required to report 
to the office six times per month to leave observed 
urine samples. Two of these visits are on a surprise 
basis and we feel that we have a pretty accurate idea 
of whether the client is using drugs or not because 
of this schedule. Should a client start producing dir- 
ty urines, very specific steps are mandatory on the 
part of the probation officer. For example, if a client 
produces one dirty urine, the probation officer is man- 
dated to take some type of demonstrable action. If a 
client gives a second dirty urine, it is mandatory that 
the client go to a CTC for at least 2 weeks. If he pro- 
duces a third dirty urine (and these urines do not have 
to be in succession), it is mandatory that a probation 
or parole violator’s warrant be obtained for the 
client’s arrest. 

In setting up such a program, we consulted with the 
judges of our court and the Parole Commission for our 
region and were given backing for the steps described 
above. Therefore, the judges and the Parole Commis- 
sion know exactly what we are asking when we ask 
for a special condition to require that a client par- 
ticipate in a CTC program and they know in advance 
our reasons for asking for a warrant when we have 


to do so. It might be pointed out that in 100 percent 
of these cases where we have had to ask for either 
a special condition or a warrant, the Court or the 
Parole Commission has complied. 

As one could imagine, when we first entered into 
such a program, we had a very significant problem 
with dirty urines, a very significant problem with 
clients trying to cover up, deny, and/or make excuses 
for dirty urines, but we always held to our guns. In 
the years that have passed since 1979, word has 
reached the client community that the use of 
unauthorized drugs in our district is not tolerated and 
that swift and certain action will always come about 
as a result of clients giving dirty urines. 

A point has been reached in our overall drug after- 
care program where we just do not have a significant 
problem with drug use among our clients anymore. 
As mentioned above, word has reached the client com- 
munity and we just are not getting a significant 
number of dirty urines at this time. We are convinced 
that the clients are not able to deceive our 
surveillance system and we are convinced that the 
clean urines that we are seeing are a true reflection 
of abstinence on the part of our clients. They are drug 
free in our opinion simply because of our urine 
surveillance program. 

This state of drug abstinence among our clients, of 
course, is the foundation for our being able to move 
into the wilderness training program and to meet 
with the success that we feel we have achieved. It is 
our opinion that a wilderness type training program 
or a work detail type program simply would not work 
if it were not for the very formal, very strict and very 
structured overall drug aftercare program 
highlighted by a very intensive urine surveillance 
policy. 

It is realized that the program described in this 
article does not lend itself to statistical confirmation 
studies, etc., but when we set up this program, we 
were not really interested in a research project. We 
wanted to try this as an experiment and see whether 
it would work for our clients. This combination 
seemed to work for us. 


O REACH young people who often have a longstanding belief that they cannot compete 
"T vaseotiillly in life requires a program that will get their interest and be a success experience. 


— R. STEPHEN BERRY AND ALAN N. LEARCH 
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RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 


Visiting Fellow, The National Institute of Justice, Washington, D.C. 


WHERE DISSATISFACTION IS UNIVERSAL 


I THERE ANYONE who is satisfied with our present system of 
sentencing criminals? To the right of center, it is clear that there 
are too many loopholes for leniency; to the left, on the contrary, 
it seems that the hard-liners have imposed a new sentencing struc- 
ture of sweeping and needless severity, judges object, sometimes 
strenuously, to the mandatory sentences that they are required 
to inflict or—if they can—evade. Parole boards see their old 
prerogatives clipped mercilessly and their continued survival 
threatened by the move to determinate sentencing. Prosecutors hate 
the haggling that the plea-bargaining process requires. Defense 
attorneys point to the coercive power of the prosecutor to force a 
choice between a guilty plea or the trial of an unwinnable case in 
an unfriendly court. Opinion polls regularly measure the general 
public’s lack of confidence in the whole system. Convicts have never 
been satisfied with their lot, and probationers are uneasy with the 
sword of Damocles that hangs over their heads. 

Where discontent is so universal, the opportunities for research 
should proliferate, and, as most of my readers are aware, a lot of 
it has been done. There has been so much that up to now hardly 
anyone except graduate students has been able to absorb it all. For- 
tunately, the National Institute of Justice has taken notice of the 
bounteous harvest of findings and decided that it had to be win- 
nowed. The National Research Council was commissioned to make 
a study of research on sentencing reform. A Panel—which I will 
respectfully capitalize in this essay—consisting of academics with 
a sprinkling of professional practitioners was recruited to do the 
pick-and-shovel work under the chairmanship of Alfred Blumstein, 
and the direction of Susan Martin. Its findings have just been issued 
in two fat volumes which, I fear, only the most compulsive graduate 
students will wade through in their entirety. The National In- 
stitute of Justice has mercifully issued a summary, which can and 
should be read by everyone interested in finding remedies for the 
sentencing process.’ In this notice, I'll discuss some of the more 
interesting findings, and hope to entice readers into a study of the 
summary report and perhaps some of the original papers. 


THE SCOPE OF THE REPORT 


As voluminous as this report is, it could have been many times 
as large if boundaries had not been set for the thicket which the 
National Research Council was invited to explore. The survey was 
limited to four perplexing topics: 

(1) Discrimination and disparity in sentencing. 

(2) Guidelines for sentencing; their role and validity. 

(3) “The effects on sentencing outcomes and system operations 
of attempts to structure the sentencing process and sentencing deci- 


‘Alfred Blumstein, Jacqueline Cohen, Susan E. Martin, and Michael H. Tonry, Editors, 
Research on The Search for Reform. Washington, D.C., The National Academy 
Press, 1983, two volumes. In foctnotes to follow, only the volume number will be indicated. 

*Alfred Blumatein, et al., Editors, Research on Sentencing: The Search for Reform, Sum- 
mary Report, Washington, D.C., U.S. Government Printing Office, December 1983, 
hereinafter cited as Summary. 

"The National Institute of Juvenile Justice has commissioned a study of comparative 
dispositions of juvenile offenders which will be completed this year and will 


sions.” Under this unwieldy rubric, the Panel considered mandatory 
sentencing and plea-bargaining in the various forms it has taken 
in the effort to legitimize it. 

(4) The effects of sentencing policy changes on the correctional 
system, especially prison populations. 

Although these four problems made up a massive puzzle, several 
important subjects had to be omitted from the investigations. 
Among them are the dispositions of the juvenile courts;* the fiscal 
costs of various sentencing policies; the crime control consequences 
of sentencing innovations; and the impact of due process restric- 
tions on sentencing. The Panel concludes its report with agenda 
for future research, but it modestly disqualifies itself from mak- 
ing recommendations for policy changes. 

No doubt this last restriction is consistent with the traditional 
role of the social scientist, but it places a heavy reliance on the 
capabilities of the interested professions to apply research to action. 
I do not have the customary compunctions; discourse must begin, 
and I will rush in where the wise prefer not to tread. It is no myth 
that research reports in criminology moulder unread on library 
shelves. This survey deserves attention from the practitioners in 
criminal justice. If action is to be taken on the changes in sentenc- 
ing policies which can be inferred from these reports, there must 
be actors who will make the inferences and go on to make those 
changes. The Blumstein Panel has offered us a structure for leader- 
ship. All we need are the leaders who can use it. 


DISCRIMINATION AND DISPARITY 


Sociologists have worried about the heritage of racial discrimina- 
tion which, in this country at least, disgraced the administration 


_of justice for centuries. It took no statisticians to document the 


horrors of lynch law—although a careful account of the numbers of 
lynchings was kept. For contemporary Americans, the accounting 
has to be more complex. The issues that must be investigated to 
be sure that racism does not survive in the sentencing of criminals 
are less obtrusive than a corpse dangling from a tree. Are blacks 
and Hispanics dealt with more severely than whites who commit 
the same offenses? Is a white victim of more consequence to the 
law than a nonwhite victim? More than 70 studies were reviewed, 
their methodological faults (of which none were free) uncovered, 
and the evidence cautiously interpreted. The conclusion was that, 


The available research suggests that factors other than racial 
discrimination in sentencing account for most of the dispropor- 
tionate representation of blacks in U.S. prisons, although racial 
discrimination in sentencing may play a more important role in 
some regions orcas for some crime types, or in the deci- 
sions of individual participants.‘ 


This “suggestion” is made with full recognition that a good deal 
more research should be done. The overrepresentation of blacks 
in prison is no slight deviation from the demographic realities out- 
side. In 1979 blacks were 10.1 percent of the adult male popula- 
tion in the United States, but the population of our state prisons 
was 48.0 percent black. The contrast might be even more pro- 
nounced. No one knows the numbers of crimes committed by blacks 
against blacks which go unreported, or the numbers of the same 
kinds of crime which are more leniently processed after arrest than 
those which are committed against whites. If the law were enforced 
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as rigorously on the black side of town as in the white precincts 
the proportion of blacks in prison might be even greater.’ However 
that speculation may be, blacks commit 34.7 percent of all the FBI’s 
index offenses, and 42.9 percent of the index crimes against the 
person. The balance between the proportion of serious crimes com- 
mitted by blacks and the proportion of all black offenders sent to 
prison is fairly close. While the inadequacies of the studies that 
have been done are apparent, the weight of the evidence supports 
the Panel’s conclusion. 

Nevertheless, assurance that racism has been eliminated from 
the dockets won’t be complete until we have an authoritative com- 
parison of the dispositions of crimes committed by blacks against 
whites as opposed to those committed by blacks against blacks. The 
Panel looked into the 14 studies that have been done to investigate 
this problem, and decided that although 10 of these studies con- 
cluded that black crimes against white victims are punished more 
severely than other race combinations, (i.e., whites against whites 
and blacks against blacks—there are no studies of whites against 
blacks), there were insufficient controls against bias to be certain 
that the findings would hold water. 

So far as I can make out from the Panel’s review, these studies 
focused on sentencing only and did not take into account the deci- 
sionmaking by police officers and prosecutors. The inadequacies 
of conclusions about this important problem when they are limited 
to counting court decisions justify some scepticism, especially when 
methodological challenges are made on speculative grounds. For 
example, the consequences of plea bargains must have a con- 
siderable effect on the findings of any study of discrimination, but, 
as one of the commissioned papers notes, almost casually, 


There are no official statistics on the proportion of convictions 
resulting from guilty pleas. But most rvers believe that plea 
bargaining is common.® 


The importance of this topic is so great that one must hope that 
the Panel’s strictures about further and much more rigorous 
research will be taken to heart. As the summary puts it, 


Whatever the cause...the disproportion of blacks in U.S. prisons 
is a matter of. my, econ concern. When, on any day in this coun- 
try, more than 3 percent of all black males in their twenties are 
in state prisons and another...1.5 percent are in federal prisons 

local jails, there is a serious social problem that cannot be 

red. existence of the disproportion has raised serious ques- 
tions about the legitimacy of criminal justice institutions; correctly 
identifying the sources of the disproportionality is crucial to the 
quest for effective solutions." 


Certainly more work must be done to find out why so many more 
blacks drift into criminal careers, but the disproportionality is not 
likely to be removed. The solution to that problem is beyond the 
reach of criminal justice. We can only call attention to this symp- 
tom of grievous social disorder and see to it that our efforts to deal 
with it do not aggravate the condition. 

As to other forms of discrimination, not much can be said about 
the fairness of the system toward the poor, mainly because any 
study of this topic would have to rely on the uncertain yardsticks 
now available for the measurement of socioeconomic status. 
Discrimination by sex has been insufficiently studied to lead to 
useful conclusions. 

What glares from all the studies done is the evidence that a guilty 

. plea will result in a less severe sentence. The connection between 
the guilty plea and the plea bargaining process is obvious; the dis- 
count on severity is a necessary part of the bargain. The legitimacy 
of this whole process remains an open question, but one of its con- 
sequences is not—guilty pleas are almost always obtained at a price. 
Whether the price is acceptable depends on a murky adjustment 
of values. 


"Vol. I, p. 91. 

"Vol. as 83. The authors of this article cite authority for the estimate that “more 
than 90% of all convictions involve negotiations of a guilty plea between defense and 
prosecution.” It is unfortunate that empiricists have not found a way to arrive at a more 
precise method of measuring the processes of plea-bargarining and their consequences. 

™Summary, p. 15. 

*Don M. Gottfredson, Leslie T. Wilkins, and Peter B. Hoffman. Guidelines for Parole 
and Sentencing. Lexington, Massachusetts. D.C. Heath, 1978. 


How is disparity to be measured? There is genera! agreement 
that justice must be even-handed. Whatever offense has been com- 
mitted, the sentence should be the same in any court in which the 
case is tried. Any court? Certainly any courtroom in the same 
county-seat, and there is a good deal of evidence that disparity ex- 
ists in different courts in the same court-houses. But in different 
counties, one of which is a metropolis nearly overwhelmed with 
the volume of crime, while another is a rural community with a 
different set of values which it would like to preserve? The gap be- 
tween is and ought is wide, and before research can be usefully 
undertaken there must be a better consensus on the latitude per- 
missibie for disparity in sentencing between judges sitting in the 
same county, between counties in the same state, and between 
states in a nation committed to fairness in the administration of 
justice. Without such a consensus, all that the Panel could say is 
that there is probably a substantial amount of disparity in 
sentencing. 


THE GUIDANCE OF GUIDELINES 


When I was peripherally involved in the Parole Decision-Making 
Project, during my stint in the LEAA, I had no inkling that this 
undertaking was the precursor of the movement toward sentenc- 
ing guidelines.* That movement has not yet attained universal ap- 
probation, let alone acceptance, but it has made headway that ought 
to be encouraged. The Panel investigated the use of guidelines so 
far and made a number of useful distinctions. 

First, the guidelines that emerged from the Parole Decision- 
Making Project were descriptive, that is, they articulated past 
policies of the Federal Parole Commission. If it was desired to 
perpetuate the unwritten policies of the Commission, the guidelines 
could and would serve that purpose. If consistently applied to deci- 
sionmaking, policy would be frozen to a model constructed from 
past practice. Obviously, that would be the effect of any descrip- 
tive guidelines; no statistician can describe what is yet to be. 
However, if used as a reference for comparison with current prac- 
tice, the descriptive model will be of considerable use in studying 
and accounting for trends. 

When used by judges, descriptive models will average the senten- 
cing decisions and incorporate illegitimate variables, such as race, 
guilty pleas, and other objectionable values. Suppose, for exam- 
ple, that in a court with three judges of general jurisdiction, one 
judge is convinced that he must lean over backward to avoid an 
incarcerative sentence, the second believes in even-handed severity, 
and a third is moved by a conviction that black offenders should 
be treated with as much severity as the law will allow, but that 
white offenders can be dealt with more leniently. Can these three 
judges in the same courthouse be said to have an implicit policy 
that can be averaged into a set of guidelines? How are these 
guidelines to be cleansed of the racist values of the third judge? 

Much more effective are the prescriptive guidelines such as those 
adopted by Minnesota in 1980, which are enforceable by the Com- 
mission’s requirements and by State Supreme Court review. These 
guidelines are formulated on a grid on which the X axis is the 
criminal history of the offender and the Y axis is the severity of 
the offense. Sever:ty sentencing choices can be located on the grid, 
all to be adjusted periodically by the Sentencing Guidelines Com- 
mission in accordance with the need for a balance between the ex- 
pected population of prisoners and the actual capacity of the prisons. 
Judges are required to stay within the standards specified by the 
grid unless “the individual case involves substantial and compell- 
ing circumstances.” These circumstances are reviewable by the 
State Supreme Court on the motion of either the prosecutor or the 
defense. 

Other innovations in sentencing controls are reviewed by the 
Panel, notably the Determinate Sentencing Legislation in Califor- 
nia, (on which I have commented in an earlier column in FEDERAL 
PROBATION), and the New Jersey and Pennsylvania guidelines. 
There isn’t space here to go into each of these types of legislation. 
I must limit myself to recommending the Panel’s summation of 
the problem and its solutions, and to the comprehensive papers con- 
tributed by consultants in the second volume. I don’t think anyone 
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supposes that these reviews contain a cookbook for guidelined 
sentence reform. A lot more experimentation has to be done before 
guidelines can be standardized. What stands out in my mind, 
however, is the prospect of order emerging from the chaos of present- 
day sentencing practice through the adoption of some form of 
prescriptive guidelines. 


MANDATORY SENTENCING AND PLEA-BARGAINING 


In spite of professional disapproval from all sides, the trend con- 
tinues toward mandatory sentencing for crimes of violence and 
those involving the sale of narcotics. After all, it is cheap and ir- 
resistibly popular to pass a law increasing a sentence for a crime 
and making it mandatory; the cost must be faced by an appropria- 
tions committee many months later. Reviewing the results of the 
three studies so far done on mendatory sentences, the Panel notes 
that the “conventional hypothesis is that lawyers and judges will 
dismiss charges, acquit defendants, and otherwise alter their prac- 
tices to avoid imposing sentences they believe to be unduly harsh 
or otherwise inappropriate.’’® In conclusion, the Pane! is cautious 
but brusque, 


Cautiously phrased, our conclusion is that the evidence is not in- 
consistent with the avoidance hypothesis, especially when defen- 
dants have been charged with relatively less serious offenses. 
However, it is important to note that there were high rates of for- 
mal compliance for cases that were not screened out...(before 
reaching the trial stage). 


To put the matter more tersely, Cohen and Tonry, in an ex- 
haustive review note that “juries, judges, and lawyers have routine- 
ly evaded mandatory sentencing laws for 300 years.”" A craft with 
so many years of tradition behind it will not fade away when it 
is most needed. 

The review of plea-bargaining took into account the effect of pro- 
hibition of plea-bargaining in the State of Alaska and in two coun- 
ties in Michigan. The rote justification of plea-bargaining is that 
if it weren’t for this kind of negotiation in the prosecutors’ offices 
the whole criminal justice system would founder under the weight 
of litigation. So far as we can teil from these studies, this item of 
wishful wisdom is open to a lot of question. Admittedly, Alaskan 
court dockets are not as crowded as those of New York and Califor- 
nia, but pleas were bargained anyway until 1975, when the attorney 
general issued a directive that there was to be no more of it. The 
results were carefully studied in the three principal cities— 
Anchorage, Fairbanks, and Juneau—and conventional wisdom tot- 
tered. The ban was effective; the rate of guilty pleas to the originally 
charged offenses declined only slightly, and there was no statistical- 
ly detectable evidence of charge bargaining in the prosecutor’s of- 
fice replacing sentence bargaining in court. The Alaska research 
was not flawless, but the Panel’s consultants, Cohen and Tonry, 
tentatively concluded that, 


..individual prosecutors who wish to abolish plea bargaining 
should, under opportune circumstances, be able to do so...[Allow- 
ing for the exceptional, and to some extent unique circumstances 
prevailing in this study]...“it remains the case that Alaska 
accomplished what many tho nai — impossible: substantial 
abolition of plea bargaining wit s disruption of the pro- 
— 0; — courts.. (Dhe A ka experience ought to be 
rep 


Intuition rather than direct experience makes me cautious, too. 
The Panel does not offer any evidence of the effects, good or bad, 
of negotiated justice, and I don’t know of studies that have direct- 


*Vol. I, p. 198. 

Vol. I, p. 199. 

"Vol. I, p. 340 

*Vol. II, p. 328. 

*Summary, p. 35. 

*Joan Mullen, Kenneth Carlson, and Bradford Smith. American Prisons and Jails. 
Washington, D.C., October 1980, Vol. I, pp. 138-139. 

**Alfred Blumstein, Jacqueline Cohen, and William Gooding. “The Influence of Capacity 
on Prison Population: A Critical Review of Some Recent Evidence.” Crime & Delinquency, 
2&1) January 1983, pp. 1-51. 

*Vol. I, p. 260. 


ly examined the consequences of the practice. As Justice Rehnquist 
once said, it certainly is no ornament to the administration of 
justice, and I, for one, hope that the Panel is right about the feasibil- 
ity of its abolition. But until there are some successful replications 
in settings less exotic than Alaska, I must restrain my optimism. 


SENTENCING REFORM AND THE WIDENING NET 


Prosecutors, judges and parole boards keep the gates through 
which offenders enter the correctional systems and exit from them. 
It is natural that penologists should suppose that the gatekeepers 
are responsible for the overcrowding of prisons and the un- 
manageable size of probation and parole caseloads. The Panel 
looked hard at the evidence and decided that while some of the 
steady increase of offenders pouring through the gates could be 
attributed to tougher laws and tougher judges, most of the deluge 
was caused by the decisions made by parents during the fecund 
years of the baby boom. The increase in commitments began dur- 
ing the early seventies, before legislators began to “reform’’ the 
sentencing structure. The trend continues, and the Panel sees no 
respite in sight until the nineties. 

Blumstein and his colleagues take notice of the sharply defined 
debate on the reasons for the expansion of prison population be- 
tween those who support the “reactive” model (prison construction 
programs react to the volume of commitments) and the “capacity” 
model (prison populations will increase as the capacity of prisons 
increases). Followers of this debate will remember that in 1980 the 
National Institute of Justice published a five-volume report which, 
among other findings, concluded that the capacity model accounted 
for the increase in prison populations.’* Recalculating the data 
which led to that conclusion, Blumstein found that mathematical 
errors had been made that invalidated the finding and supported 
the reactive model.*® Not surprisingly, th: Panel comes down on 
the side of Dr. Blumstein’s analysis. 

Nevertheless, whichever model is supported, something has to 
be done about the bloating prison populations. The Panel ruminated 
about the difficulties of determining exactly how bad an over- 
crowded prison may be. It decided that more research is needed 
to separate the effects of crowding from the other and necessarily 
unpleasant effects of imprisonment. The bloodless discussion of 
these matters suggests that the writers did not have in mind the 
special miseries endured by three men occupied in a cell designed 
for one, or the hazards faced by guards in trying to control 
thousands of men in prisons of any kind. Some problems are best 
solved with no blackboards on hand for the comparison of models. 

On the other hand, the Panel is good at reminding us that 
although penologists have urged the adoption of alternatives to 
incarceration for many years, the programs that were intended to 
keep people out of prison—or to get them out as soon as possible— 
have only spread the net. Offenders who would have been man- 
aged in the community, or perhaps let off with a reprimand from 
the bench, have been consigned to these “‘intensive” alternatives. 
In my last contribution to this space (FEDERAL PROBATION, 
December 1983), I described innovations in Georgia and Alabama 
which show that this need not be the fate of prison alternatives. 
If there is any topic in the Panel’s report that correctional ad- 
ministrators should put first on their list for purposeful action, sure- 
ly it is the design of programs by which sentencing authorities can 
provide for the use of alternatives to incarceration in imposing 
felony sentences. 


THE OLD REFRAIN 


What social scientist ever failed to end his report with the old 
refrain, “... more research is needed,” or without specifying topics 
that require urgent attention? The Panel is no exception; its report 
ends with 23 pages of recommendations for further studies, and 
includes the not exactly novel suggestion that the National Institute 
of Justice should create a Center “with operational and technical 
expertise to identify opportunities for experiments and to advise 
on the formulation and execution of study designs.’’* 

The agenda for further research will be of absorbing interest to 
savants from Santa Monica to Cambridge. While it emphasizes 
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statistical exercises to the exclusion of almost every other kind of 
research, so far as it goes it makes good sense. The standard data 
banks—the Uniform Crime Reports, the Prisoners in State and 
Federal Institutions—need some major changes in their presenta- 
tion of data. Somehow, prosecutors and courts should begin to col- 
lect their data in the sophisticated manner that has become possi- 
ble through the use of electronic technology. The benefits to 
researchers are obvious; what should also be said is that the 
administration of the courts would be much easier wherever such 
an improvement could be adopted. 

For the rest, much emphasis is placed on the research made possi- 
ble by natural experiments, as for example the abolition of plea- 
bargaining in Alaska. As I write, (in early February), news comes 
of the passage by the United States Senate of a new omnibus crime 
control bill, in which provision has been made for sentence 
guidelines, denial of bail to certain kinds of offenders and many 
other items on the “hard line” agenda. The bill has yet to survive 
the House of Representatives, but when and if it passes, I hope that 
resources will be available to study its effects with a rigor that will 
meet the standards of the Blumstein Panel. 

But penological research should not be limited to what an opera- 
tions researcher can do with his data banks, his flow charts, and 


his quantifications. Very little of the research on which the Panel 
has reported so voluminously draws on the data of anthropology, 
theoretical sociology, or social psychology, to name but a few of 
the disciplines dedicated to the discovery of what is going on and 
why. Experiments of any use cannot be designed out of the well 
hardened data of input and output. Someone has to look at what 
is going on in the black boxes in between the points at which the 
data are collected. The question that has to be asked is this: “What 
machinery can we devise to improve operations?” It will be an ex- 
ceptional operations researcher who will have much to contribute 
to the answers to such questions. The aridity of sentencing reform 
research is not the fault of those who are doing the studies on which 
the Panel has reported. We have to blame the practitioners’ lack 
of good ideas. 

Ingrate that I am, while welcoming the Panel’s Report, I hope 
that the National Research Council will commission yet another 
Panel, this time to summarize what we know about the behavior 
of police officers in making arrest decisions, about the haggling 
between prosecutors and defense counsel in plea negotiations, and 
the real world of probation and parole. Until that kind of review 
has been thoroughly done, how can questions be framed for the 
research agenda of the later eighties and the coming nineties? 


Looking at the Law 


By LISA A. KAHN 


Assistant General Counsel 
Administrative Office of the United States Courts 


AMIDON AND ITS PROGENY 


In a landmark decision in 1980, the Ninth Circuit in United States 
v. Amidon, 627 F.2d 1023 (9th Cir. 1980), construed 18 U.S.C. 
§3401(gX1), which limits the power of magistrates to impose Youth 
Corrections Act sentences for misdemeanors. Under this section, 
which was enacted by the Federal Magistrate Act of 1979, Pub. 
L. No. 96-82, 93 Stat. 645, a magistrate is prohibited from senten- 
cing a youth offender to a period of custody in excess of 1 year for 
a misdemeanor or 6 months for a petty offense. Finding no reason 
to subject youth offenders tried by a district judge to a potentially 
longer period of incarceration than those tried by a magistrate, the 
Ninth Circuit held that section 3401(g) implicitly limited the YCA 
sentences that could be imposed by district judges in the same way 
that sentences imposed by magistrates were limited. In other words, 
Amidon construed the 1-year maximum sentence for young misde- 
meanants established by 18 U.S.C. §3401(g) as a specific statutory 


‘The Eight Circuit in Van Lufkins set forth four jected the approach 
taken by Amidon. These reasons are: 


; (1) The plain language of 18 U.S.C. §3401(g) refers only to magistrates, not to district 


that it 


(2) The suggestion in the House Conference Report on the bill which became the 
Federal Magistrate Act of 1979 that YCA offenders could not serve longer sentences 


(3) Amidon’s construction of §3401(gX1) would implicitly repeal 18 U.S.C. §§5010(b) 
and 5017(c), and as a general rule, repeals of statutes by implication are not favored. 
Since the Federal Magistrate Act and the Youth Corrections Act are not inconsistent 
as applied to sentencing by a district judge, repeal should not be implied; 

(4) The underlying assumption of Amidon, i.e., that the Federal government has aban- 
doned the rehabilitative purposes of the Youth Corrections Act and that it is inequitable 
and unjust to impose longer YCA sentences, is erroneous. See United States v. Hud- 
son, 667 F.2d 767, 771 (8th Cir. 1982). 

*See United States v. Lowe, 654 F.2d 652 (9th Cir. 1981); United States v. Lucky, 655 
F.2d 203 (9th Cir. 1981); United States v. Glenn, 667 F.2d 1269 (9th Cir. 1982). 


exception to the indeterminate 6-year sentence generally imposed 
in YCA cases. 

An earlier article in this column discussed the Amidon decision, 
(see “Looking at the Law,” 45 Fed. Prob. 60 (December 1981)), and 
noted that it had been followed by the Sixth Circuit in United States 
v. Hunt, 661 F.2d 72 (6th Cir. 1981). Since 1981 there have been 
a number of opinions in the Ninth Circuit which have shed addi- 
tional light on the meaning of the Amidon decision. There have 
also been two circuits (the District of Columbia and the Eighth) 
which have expressly refused to follow the holdings in Amidon and 
Hunt. See United States v. Donelson, 695 F.2d 583 (D.C. Cir. 1982), 
and United States v. Van Lufkins, 676 F.2d 1189 (8th Cir. 1982). 

While the Ninth Circuit has consistently rejected sentences which 
are inconsistent with the Amidon decision,’ it has recently declined 
to apply Amidon to YCA defendants who are convicted of felonies. 
See United States v. Lowery, No. CIR-82-52-1-ECR (9th Cir. 12/6/83). 
In explaining why it decided not to interpret Amidon as imposing 
any limitations on the authority of district judges to impose felony 
sentences on youthful offenders under the YCA, the Ninth Circuit 
cited the Van Lufkins and Donelson cases. In the opinion of the 
Lowery court, these opinions of the Eighth and D.C. Circuits were 
correct in reasoning that amendments to the YCA should be im- 
plied from ambiguous language in the Federal Magistrate Act only 
to the extent necessary to make the statutory scheme work. Since 
18 U.S.C. §3401(g) does not create any incongruity with respect 
to YCA sentences for felonies, Lowery declined to extend the holding 
in Amidon to include felonies. 

The Lowery decision means that, in sentencing a youthful felon, 
a district judge is not limited by the statutory maximum an adult 
could receive for the same offense. This, the fact that an adult could 
receive a maximum sentence of, say, 3 years for a particular of- 
fense, does not preclude a judge from imposing an indeterminate 
5010(b) sentence on a youth offender, even though to do so would 
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subject the defendant to an indeterminate period of confinement 
up to 6 years. In fact, not only may a district court impose an in- 
determinate sentence (under either 5010(b) or 5010(c)) on a youth 
offender who is being sentenced to YCA incarceration, it is com- 
pelled to do so. This is the practical effect of another Ninth Circuit 
opinion, United States v. Bell, 707 F.2d 1080 (9th Cir. 1983), when 
read together with the Lowery decision. According to Bell, a judge 
may not set a maximum length for a sentence to be served by a 
youthful offender which is less than the statutory maximum. The 
Parole Commission, not the district judge, is to have discretion to 
determine the actual length of an indeterminate 5010(b) or 5010(c) 
sentence. In so holding, the Ninth Circuit joined the Second, Fifth, 
Eighth, and Tenth Circuits, which have issued similar rulings on 
this particular issue.* 


YOuTH CorRECTIONS AcT: No FURTHER BENEFIT FINDING 


Does a trial judge who imposes sentence have jurisdiction to deter- 
mine whether a youth offender he originally committed under the 
Youth Corrections Act would continue to benefit from that Act? 
The United States Court of Appeals for the District of Columbia 
Circuit answered this question in the affirmative in Jn re Coates, 
711 F.2d 345 (D.C. Cir. 1983). Accord, Walls v. Kerr, 568 F. Supp. 
684 (W.D. Wisconsin 1983). In Coates the court had originally 
sentenced the defendant to six concurrent 10-year terms of in- 
carceration under 18 U.S.C. §5010(c). During the next 5 years the 
defendant was found by the Bureau of Prisons to be intractable 
and disruptive of YCA treatment programs, receiving numerous 
misconduct reports, including many for assault. In response to a 
proposal by the Bureau of Prisons, the sentencing judge notified 
the Director of the Federal Prison System that the court had no 
objection to transferring the defendant to an adult facility since 
it was now of the opinion that the defendant would receive no fur- 
ther benefit from continued treatment as a youth offender. 

In upholding the authority of the district court to make a “no 
further benefit” finding, the Court of Appeals stressed that a court 
making such a determination is not resentencing the youth but 
merely modifying the terms and conditions of his confinement. In 
other words, the court is exercising the same authority with respect 
to youth offenders that the Bureau of Prisons traditionally exer- 
cises with respect to adult offenders. 

While reaching essentially the same conclusion in a case involv- 
ing a similar factual pattern, the United States District Court for 
the Western District of Wisconsin in Walls v. Kerr, supra, was 
troubled by a related problem. If the sentencing judge makes a no- 
further-benefit finding, terminates the YCA status of an offender 
sentenced to an indeterminate term under 5010(b) and orders the 
offender transferred to an adult institution, under which statute 
and for what term is continued confinement of the offender author- 
ized? The judge’s new finding would undercut the original justifica- 
tion for sentencing under the YCA statute, yet the court had never 
imposed an adult sentence pursuant to any of the regular criminal 
penalty statutes. A solution to this dilemma proposed by the court 
in Walls v. Kerr is for the judge making a no-further-benefit find- 
ing to resentence the offender under an adult sentencing statute 
to a term no longer than the maximum term under the original 
YCA sentence or the statutory maximum for the offense involved, 
whichever is less. Time already served under the YCA sentence 
could then be credited to the offender under the adult sentence. 

A final question addressed by the district court in Wallis v. Kerr 
was the type of information which a sentencing judge could rely 
on in determining whether further YCA treatment of an offender 
will be of no benefit. Since a ‘‘no-further-benefit” finding would 
have as great an impact on an offender as the original decision to 
impose sentence under the YCA, it would not be proper for the 
sentencing judge to base his finding only on ex parte information 
from prison officials. The District Court found that the Due Proc- 


*See United States v. Jackson, 550 F.2d 830, 831 (2nd Cir. 1977); United States v. Cruz, 
544, F.2d 1162, 1164 (2d Cir. 1976); Taylor v. Carlson, 671 F.2d 137, 138 (5th Cir. 1982); 
Burns v. United States, 552 F.2d 828, 830-31 (8th Cir. 1977); Watts v. Hadden, 651 F.2d 
1354, 1372 (10th Cir. 1981). 


ess Clause requires the judge to at least give the offender an op- 
portunity to respond to prison officials’ allegations, if not hold a 
full-blown evidentiary hearing on the charges. 


PRESENTENCE REPORTS: CHALLENGE TO ACCURACY OF CONTENTS 


A defendant who wishes to challenge the accuracy of informa- 
tion contained in his presentence report should do so at the time 
of sentencing or on direct appeal. Rule 32(cX3) of the Federal Rules 
of Criminal Procedure requires the disclosure of the presentence 
report to the defendant prior to the imposition of sentence in order 
to assure the accuracy of its contents. See Notes of the Advisory 
Committee on Rules, 1974 Amendment, Fed.R.Crim.P. 32(cX3XA). 
By failing to avail himself of the opportunity to challenge the 
presentence report at the time it is disclosed to him or on direct 
appeal, a defendant can be considered to have waived his right to 
attack it in a collateral action, such as a proceeding brought under 
28 U.S.C. §2255. See Brown v. United States, 610 F.2d 672, 675-6 
(9th Cir. 1980); United States v. Leonard, 589 F.2d 470 (9th Cir. 
1979); Farrow v. United States, 580 F.2d 1339, 1350 (9th Cir. 1978). 

In considering an attack on a sentence allegedly based on false 
or misleading information, the court must be persuaded by the 
defendant of two things: first, that the presentence report did in 
fact contain “materially false” information, see United States v. 
Green, 680 F.2d 183 (D.C. Cir. 1982), and second, that the court 
based its sentence upon that information. See United States v. 


Stevens, 559 F.Supp. 1007 (D. Kansas 1983); Brown v. United States, 
supra. 


PROBATION REVOCATION: EXPIRATION OF PROBATION 
AND TIMELY HEARING 


Where a probation violation occurs within the probationary period 
fixed by the sentencing judge, a court has jurisdiction to revoke 
probation even if the revocation warrant is not issued until after 
the end of such probationary period. All that is required to preserve 
the court’s jurisdiction to revoke is for the violation warrant to be 
issued within the maximum 5-year probation period established 
by 18 U.S.C. §3651. This conclusion flows directly from the 
language in 18 U.S.C. §3653, and has been expressly stated by the 
Eighth Circuit in United States v. Blunt, 680 F.2d 1216 (8th Cir. 
1982). 

In the Blunt case, a Federal probationer was arrested and charged 
by state officials 5 months before the expiration of his 2-year pro- 
bation term. His probation officer did not obtain a violation war- 
rant, however, until several weeks after the probation term had 
ended. This delay apparently resulted from the probation officer’s 
desire to await the outcome of the state charges. As soon as he 
learned from the state prosecuting attorney that a tentative plea 
bargain had been made on the pending charges, the probation of- 
ficer applied to the court for a violation warrant. The Eighth Cir- 
cuit held that the district court did not lose jurisdiction to revoke 
on account of the delay. 

The defendant in Blunt contended that his final revocation hear- 
ing, which took place approximately 3 weeks after he was released 
from the jail sentence he had served on state charges, was not held 
within a “reasonable time” as required by Fed.R.Crim.P. 32.1(aX2). 
The Eighth Circuit did express some concern with the fact that 
the warrant was not executed until after the defendant was released 
from state custody. While it noted that the Supreme Court had held 
that such a delay did not violate a parolee’s righ: because it would 
not result in any loss of liberty for an individual already in custody, 
see Moody v. Daggett, 429 U.S. 78, 87 (1976), the Court of Appeals 
pointed out that this holding predated the requirement in Rule 
32.1(aX2) that a revocation hearing be held within a “reasonable 
time.” 

While the court in Blunt found that a revocation hearing held 
10 months after the defendant’s guilty plea on state charges was 
not unreasonable under the circumstances of that particular case, 
it left open the possibility that delaying execution of a violation 
warrant until after a probationer is released from state custody 
might at times be unreasonable. Blunt appears to suggest that if 
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the probationer had claimed that the delay resulted in “dim 
memories and disappearance of witnesses which could affect the 
outcome of the ... revocation hearing,” or if the final revocation 


hearing had not been held shortly after the probationer’s release 


from state custody, the 10-month delay might not have been 
“reasonable” after all. 


Reviews of Professional Periodicals 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


The October 1983 issue of Crime and Delinquency is a special 
publication focusing on prison and sentencing reform. It is a 
retrospective look at the past decade, a decade of dramatic change 
in which sentencing policy has shifted from indeterminacy to deter- 
minacy and where the focus has shifted from rehabilitation to in- 
capacitation. As a result, prisons have become overcrowded leading 
to policies and practices such as selective incapacitation, prison 
bed allocation models, and the use of computer scored classifica- 
tion systems. 

Four dominant questions are raised: (1) Who should be in prison? 
(2) What should be the organizing principles of the prison ex- 
perience? (6) How should we decide when to let prisoners go? And 
(4) where is the current reform movement likely to take us? 

“Selective Incapacitation: Sentencing According to Risk,” 
by John Blackmore and Jane Welsh (October 1983). From 1972 
until 1982, prison population increased over 100 percent from 
200,000 to 412,000 leading to the promotion of the concept of selec- 
tive incapacitation of the most dangerous, persistent offenders. 
Blackmore and Welsh review the history of selective incapacita- 
tion, its links to previous proposals, the criticisms it has drawn, 
and the impact on sentencing it is likely to have. Particular atten- 
tion is devoted to the 1982 Rand Corporation publication on selec- 
tive incapacitation, a sentencing proposal based on 7 years of 
research. The research suggested the development of a classifica- 
tion scheme that would enable criminal justice practitioners to 
determine which offender should receive long “incapacitating” 
sentences and which can be sentenced to alternative programs. 

In this article, Blackmore and Welsh suggest that the Rand report 
is methodologically flawed, findings are incomplete, and the data 
do not justify policy proposals. 

Peter Greenwood of the Rand corporation suggests that selective 
incapacitation is not an abstract theory or sentencing philosophy, 
but rather an administration policy, pragmatic, cost effective and 
easily implemented. The characteristics Greenwood found to be 
significantly correlated with high rate offending were: (1) Had one 
or more prior convictions for the same crime as the current con- 
viction; (2) has been incarcerated more than 50 percent of the 
preceding 2 years; (3) had been convicted one or more times prior 
to his 16th birthday; (4) had served time at a State juvenile insti- 
tution; (5) had frequently used heroin, barbiturates during the 
preceding 2 years at large; (6) had frequently used heroin or bar- 
biturates as a juvenile; (7) was unemployed more than 50 of the 
preceding 2 years at large. 

In analyzing and critiquing the Rand report, questions are raised 
about the methodology employed, ethical and constitutional con- 
siderations, the veracity of the respondents, the absence of replica- 

tion and validation of the study and, finally, the predictive accuracy 
of the findings. 

Unquestionably, diminshing resources and increasing numbers 
of incarcerated offenders require development of strategies to max- 


imize resource utilization while at the same time providing pro- 
tection for the citizenry. In the final analysis, there is no simple 
fix, no quick and easy answer to complex and perhaps unresolvable 
social dilemmas. Without further verifying research, the use of 
selective incapacitation principles is perhaps unwise. 

“An Approach to the Allocation of Scarce Imprisonment 
Resources,” by Alfred Blumstein and Joseph B. Kadane (Oc- 
tober 1983). One of the most serious problems currently confron- 
ting the criminal justice system is the severe overcrowding of pris- 
ons. In response to this widespread problem, Alfred Blumstein and 
Joseph Kadane examined a proposal by Connecticut’s Corrections 
Commissioner John Manson that prison cells be allocated to judges so 
that they would assume responsibility for keeping prison population 
within capacity limits. 

An interesting paradox has developed for the criminal justice 
system. On the one hand, there is a thrust for more severe sentenc- 
ing and on the other, there is the withholding of resources to ef- 
fect those severe sentences. Prison space is expensive, costing 
$50,000 to $75,000 per cell to build and about $10,000 to $15,000 
per year to maintain, expenditures in conflict with the public’s 
growing fiscal conservatism. 

An approach to accommodation is to take prison capacity into 
account explicitly in developing aggregate sentencing policy. A sec- 
ond is to provide “safety valves” to relieve severe prison over- 
crowding. In the Manson approach, a determination cf resources 
available would be made and corresponding bed days available 
would be allocated to the judiciary. A proposal such as this ensures 
that judges will have to think of the aggregate constraint in mak- 
ing sentencing decisions. 

In outlining the allocation process, the authors give attention 
to the units of allocation, the recipients of the allocation and the 
basis of the allocation. Thereafter, close system management will 
be required to ensure that data is timely and adjustments can be 
made to accommodate judicial staffing changes. Attention then 
must be given to initiating legislation and transition problems. Fi- 
nally, a research agenda is necessary with particular attention to 
the legal questions regarding infringement on judicial in- 
dependence, consideration of alternative allocation formulas, assess- 
ment of attitudes, gaming exercises to assess behavorial dynamics 
of the various actors and prison capacity. 

In summary, the proposal accommodates the inherent conflict 
between the independence of judges in imposing sentences and 
limited prison resources to house sentenced prisoners. Most impor- 
tantly, it brings to fruition the involvement of the judiciary in be- 
ing impacted by their decisions. 

“Commutation of Prison Sentences: Practice, Promise, and 
Limitation,” by Susan E. Martin (October 1983). In this rather 
thoughtful treatise on the practice, promise and limitation of com- 
mutation of prison sentences, Susan Martin examines the existing 
rationales for and structure of executive clemency, more particular- 
ly commutation of sentence as one type of clemency. 

After defining the various types of executive clemency, she pro- 
vides a historical prospective and rationale for its existence. Es- 
sentially, executive clemency provides a mechanism for righting in- 
justice and coping with problems arising when the judicial system 
fails to adjust to social needs. 

In her examination of executive clemency, she found wide varia- 
tion among the states in the distribution of authority and decision- 
making procedures. In general, she found that commutation is 
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granted sparingly, that in response to sentencing changes states 
have both increased and decreased its use, and that political and 
practical considerations limit the use of commutation as a prison 
population safety valve. 

In 1977, the National Center for State Courts noted two trends 
related to sentence commutation. First, increased emphasis on pro- 
vision for public notice of clemency applications and, second, the 
decentralization of clemency authority. 

It is concluded that commutation is not often used to control the 
size of prison populations, indeed it is not used much at all. Clearly, 
commutation is no panacea for the ills of the criminal justice system, 
but it is a useful resource when used sparingly and judiciously. 
While not a particularly efficient population control mechanism, 
its value as a means for redressing error and injustice is substan- 
tial. As sentencing systems become more rigid, the commutation 
procedures devised by a few states should serve as models. 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by CANDACE McCoy 


Sentencing reform continues to be the focus of commentary in 
legal periodicals, as it is in statehouses across the Nation. A number 
of recently published law review articles address the “what can 
we do now that rehabilitation is dead” theme. These include 
theoretical pieces as well as down-to-earth reports from states that 
have been reviewing their sentencing structures and from some 
that have already revised sentencing statutes. 

Readers of Federal Probation will surely be interested in a re- 
cent symposium issue of the Maryland Law Review.’ Academics 
and policy analysts should find it especially helpful; it contains a 
nice overview of alternative sentencing reform philosophies and 
three articles on how European criminal justice systems approach 
the problems of criminal sanctioning. The keynote article by An- 
drew von Hirsch would be helpful for students and legislative com- 
mitteemembers who need a meaty outline of the major schools of 
thought involved in recent reforms. While most commentators agree 
that indeterminate sentencing and its reliance on the rehabilitative 
ideal must give way to some new sentencing structure, reform 
prescriptions both compete and overlap. Von Hirsch disentangles 
these “Recent Trends in American Criminal Sentencing Theory” 
by grouping reformers into three camps: “neopositivists, ” “neo- 
Benthamites,” and “commensurate deserts advocates.” Neoposi- 
tivists would change sentencing least of all; they would simply point 
presentence investigations more sharply toward a predictive func- 
tion. Since likelihood of recidivism is the paramount consideration, 
this group champions selective incapacitation as the guiding senten- 
cing principle. Neo-Benthamites prefer cost-benefit analysis to 
assure the least social harm; deterrence and incapacitation are most 
crucial. Von Hirsch himself has pioneered the commensurate 
deserts approach, and this theory of “blameworthiness and pro- 
portionality” receives the most attention in the piece. 

The Maryland symposium issue is useful, then, for those who 
want a clean outline of sentencing philosophies; it is also helpful 


1Symposium: Comparative Criminal Justice Issues in the United States, West Germany, 
England, and France 42 MD.L.REV., No. 1 (1983). Available for $3.00 per copy from 
Maryland Law Review, Inc., University of Maryland School of Law, 500 W. Baltimore 
Street, Baltimore, Maryland 21201. 

*Harrison, Holly A. Violations of the Double Jeopardy Prohibition under the Federal 
Parole Release System, 63 BOS.U.L.REV. 673 (1983). 

*Alschuler, Al. Comment: Sentencing Reform and Parole Release Guidelines, 51 
U.COLO.L.REV. 237 (1980). 

“Sundberg, Alan C., Kenneth J. Plante and Donna L. Braziel. Florida’s Initial Experience 
with Sentencing Guidelines, 11 FLA.ST.L.REV. 125 (1983). 


for analysts who want to take a more global view of criminal justice 
system problems. The three articles on European systems mostly 
describe criminal processing in general, with little emphasis on 
sentencing per se. However, sentencing reformers will glean some 
important points—especially that these nations can approach 
sentencing as a discrete stage of the criminal process, whereas 
Americans must realize that our unique plea bargaining system 
probaby influences sentencing outcomes more than any other factor. 

The clash between plea bargaining and new sentencing struc- 
tures creates practical problems in controlling disparity. Sentenc- 
ing guidelines or other objective review systems may assure that 

receive substantially similar punishments for convictions 
of the same types of crime, but there is no assurance that the pro- 
cesses leading to conviction were similar. The result may be that 
sentencers will try to account for disparate plea bargains, but this 
will reintroduce uncontrolled discretion and may raise serious con- 
stitutional problems as well. One example of a legal conundrum 
likely to result is explored in the May 1983 issue of the Boston 
University Law Review.? 

The student author has reviewed the Federal Parole Release 
System, which is the leading example of a grid system aimed at 
eliminating unwarranted disparity and predicting successful parole. 
The Federal Parole Commission assesses each offender under “of- 
fense severity” and “salient factor” (i.e., variables that correlate 
with recidivism) indexes. The Commission’s practice is to consider 
charges dismissed and also offenses for which the offender had been 
acquitted, along with the conviction for which the offender was 
sentenced, when assessing the “offense severity” score. The Boston 
Law Review article argues that the courts should find this prac- 
tice to constitute double jeopardy: “by prolonging an inmate’s ac- 
tual prison term based upon a consideration of these offenses, the 
Commission arguably places an offender in jeopardy of punishment 
for a crime of which he has legally been adjudged innocent—and 
for which he has already been threatened with punishment.” Not 
only are there double jeopardy problems, but unfair disparity may 
again arise from this Commission practice. Noting another recent 
law review article by Professor Alschuler,* the author says that 
relying on dismissed charges as a basis for affixing parole terms 
is risky because, given the complex and unconstrained nature of 
the plea bargaining system, reasons that charges were dismissed 
may be too easily misconstrued. 

The Boston Law Review article reviews cases that have considered 
the double jeopardy issue, and concludes that the new parole system 
renders old caselaw inapplicable. In the past, judges held that dou- 
ble jeopardy did not apply to parole boards considering an offender’s 
court record, because the purpose of the review was not punish- 
ment but rehabilitation. Now that statutes explicitly state that 
punishment is the aim of sentencing, the constitutional prohibi- 
tion against placing a defendant in fear of punishment twice for . 
the same crime will come into play. 

The Federal reform focusses on parole decisions, but several states 
are currently reworking their sentencing schemes so as to control 
judicial discretion. Some are following the California model, where 
a presumptive sentence is affixed for each type of criminal convic- 
tion, and the judge has discretion only to add or subtract from the 
presumptive term according to a finding of aggravating or 
mitigating factors. Florida recently tested a modified presumptive 
system, in which judges are supplied with presumptive sentences 
but retain full discretion to sentence outside the guidelines as long 
as sentences fall within broad legislatively fixed terms. 

Florida’s reformers designed this modified guidelines approach 
and then tested it in four judicial circuits. The results are published 
in the Spring 1983 issue of the Florida State Law Review.‘ The 
authors describe the legislative committee process by which 
guidelines were drafted, and show how they were used by judges 
in the test counties. Of the 2,847 sentences studied, judges’ deci- 
sions fell within the proposed guidelines in 81 percent of the cases. 
When judges exercised their considerable discretion under the pro- 
posed sentencing structure to deviate from the presumptive 
sentences, the authors attributed their decisions to the presence 
of aggravating factors in personal assault cases and local 
crackdowns on burglaries. Florida will institute the new sentenc- 
ing scheme statewide in 1984, so this article is timely, indeed. 
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Another law journal article is perhaps so timely as to be 
premature.® The State of Washington is also involved in sentenc- 
ing reform, and in 1981 its legislature revised the State code to 
declare “just deserts” to be the motivating factor in sentencing and 
to order a State guidelines commission to design a presumptive 
sentencing structure. Apparently the final sentencing format is still 
under consideration, but as the statute reads now, Washington 
courts can expect to sentence under a guidelines scl.2me listing 
many mitigating and aggravating factors. The author suggests that 
counsel be prepared to argue vigorously to prove these factors in 
court. If such sentencing procedures become the norm, Washington, 
like other states, may see its sentencing reform blunted—when 
judges have wide discretion to fix aggravating or mitigating terms, 
based on a wide range of available presentence information, 
presumptive sentencing starts to revert back to indeterminate 
sentencing styles. 

Criminal justice professionals can expect the lively discussion 
of sentencing reforms to continue in the law reviews of each state 
university. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“A Survey of Incarcerated Sexual Offenders,” by J. S. Wor- 
mith (October 1983). Sexual offenders are a severely problematic 
and highly visible subset of the prison population, many of whom 
have been highly publicized and generate tremendous public con- 
cern. Although the events occur infrequently, they are becoming 
more commonplace. For example, in one large geographic area in 
Central Canada, the total inmate population increased 18 percent 
in 5 years, when the sexual offenses increased 76 percent. A com- 
puter search of the population in the author’s previous research 
on dangerous offenders in Canada’s “prairie’’ area and the Cor- 
rectional Services of Canada, 1982, identified sexual offenders. A 
three-page questionnaire was given to 161 current cases and 11 
more career cases for a total of 172 offenders that represented 
known sexual offenders in one of Canada’s five regions in Correc- 
tional Services. More than half the sample had been convicted of 
rape, another 7.3 percent for attempted rape, and the rest were 
convicted of Indecent Assault on mostly females, but some males. 
Marriage or common-law relationships decreased from 27 percent 
to 13 percent during the incarceration. More than half had been 
incarcerated for their first sexual offense. According to case 
managers, 67 percent decidedly required treatment for sexual devia- 
tion and another 21.5 percent did not require it, but could benefit 
from treatment. Over 60 percent had documented evidence of 
violence in their current offense. Developing a treatment program 
is difficult because (1) motivation and self-perception factors in- 
dicated that the inmates displayed no interest in changing their 
lifestyles, (2) intellectual capacity of many offenders was limited, 
(3) there is a tendency for community support for treatment, such 
as marital relationships, to disintegrate, and (4) the correctional 
environment is not conducive to treatment because motivation is 
marginal at best. 


“Crime Prevention From the Justice System Perspective: 
A Conceptual and Planning Model,” by Sandra Edelman and 
Wendy Rowe (October 1983). The increase in crime prevention 
planning in recent years has shown that justice system practitioners 
and related academic scholars lack a clearly defined framework 
and that “crime prevention” can encompass anything done by social 
and criminal justice agencies. Lejins (1967) presents a twofold 
typology that includes “corrective” and “mechanical” modes that 


‘Carroll, S. Edward, III. Thoughts on a Recipe for Just Deserts: The Sentencing Reform 
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do not distinguish between potential or actual offenders or victims 
and does not demonstrate how the justice system is involved. Bran- 
tingham and Faust (1976) define “secondary prevention” so broadly 
that it does not distinguish between high-risk offender groups and 
diversionary programs, accommodates all criminal justice activities 
as “crime prevention,” and discusses programs as homogeneous 
while characterized only in developmental stages. Both neglect the 
role of the victim. The model presented in this article has three 
complementary means by which crime prevention can be concep- 
tualized and five levels of crime prevention in terms of goals and 
degree of entry into the criminal justice system. The complemen- 
tary means are (1) goals, (2) target as social groups and individuals, 
and (3) physical and social environment. The levels of crime preven- 
tion are (1) to enhance general physical and social well-being, (2) 
prevent crimes from occurring by modifying criminogenic aspects 
of the social and physical environment and increased awareness 
of law and crime, (3) identify both high-risk factors that precipitate 
crime and “at risk” individuals and groups, (4) identify first of- 
fenders or minor offenders and the victims or sites of such offenses 
to divert the offender from further entry into the system and to 
help the victim, and (5) to control crime and prevent recidivism 
as the traditional administration of justice. Any model of social 
action risks being too static to capture the action and a certain 
amount of flexibility must be allowed to accommodate overlaps be- 
tween levels and targets of intervention. 


“The Legal Framework of Plea Bargaining,” by Augustine 
Brannigan and J. C. Levy (October 1983). A chief foundation 
for studies of the legal process has been the distinction between 
law-in-action and black letter law. Criminologists have tended te 
pay more attention to the interactional parameter of occupational 
pressures and bureaucratic objectives than the mandated rights 
and limitations that underpin such interaction. Because of plea 
bargaining, no more than 5 or 10 percent of iower court cases in- 
volve trials to contest the charges, the remaining 90 to 95 percent 
being negotiated through plea bargaining. In Canada, the figures 
appear to be a little lower at around 70 percent. Plea bargaining 
ignores the “rule of law” and “due process” and damages the im- 
age of justice and brings the system of justice into disrepute. The 
position of this article is that the negative imagery associated with 
plea bargaining derives from some ill-founded conceptions of what 
it is and what its motivation might be. Plea bargaining has been 
viewed as expediency, but research by several scholars (for exam- 
ple, Heumenn, 1978) does not support that view. The conclusion 
is that many objections, ethical and otherwise, that have been raised 
regarding the imagery of bargain justice are probably overstated 
and based typically on a misunderstanding of such discussion. 
Given the looseness of fit between police charging and the limita- 
tions of available convictions, consultation between counsel is really 
desirable. Such discussions help establish independently of police 
perception the reasonable and probable grounds for action and what 
action is warranted. Regrettably, little attention has been paid to 
the rational properties of such discussions. 


“Canada’s Successful Experience With the Abolition of the 
Death Penalty”, by Ezzat A. Fattah (October 1983). Canada’s 
last hangings were when two murderers were hanged on December 
11, 1962, in Toronto. The first attempt to abolish the death penal- 
ty in Canada took place in 1914, when Robert Bickerdale introduced 
a bill, it met with failure, and Bickerdale made three more unsuc- 
cessful attempts. In the mid-fifties, a Joint Committee of the Senate 
and the House of Commons had favored retention of the death 
penalty. Another bill was introduced by Frank McGee in 1960, but 
it was also unsuccessfu!. The first major debate tock place in the 
Spring of 1966 when a joint resolution by four members of Parlia- 
ment to eliminate the death penalty was finally defeated. The 
liberal government of Prime Minister Lester B. Pearson sponsored 
a bill to abolish the death penalty for a 5-year moratorium which 
became effective in 1973. A bill climinating the death penalty in 
Canada became effective July 26, 1976. Canada prides itself on a 
low crime and homicide rate without a death penalty statute. It 
signals the beginning of the end of the cruel and barbaric practice 
of legal execution. 


“The Breakdown of Canadian Prison Administration: 
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Evidence from Three Commissions of Inquiry,” by 
Christopher R. Adamson (October 1983). The breakdown of 
prison administration provides an occasion for questioning existing 
policies and introducing new ones. In Canada, changes in prison 
policy have tended to follow an administrative crisis and to result 
from the recommendations of Commissions of Inquiry. The Brown 
Commission in 1849, the Archambault Commission in 1936, and 
the Parliamentary Sub-Committee Investigation headed by 
MacGuigan in 1977 were all introduced in response to ad- 
ministrative breakdown and provided new directions and structures 
of prison administration. Nineteenth century prison management 
was a patrimonial system of power and subsequent bureaucratic 
controls have not guaranteed a distribution of power and sharing 
responsibility, so all the commissions — 1849, 1936, and 1977—held 
that prison management was concentrated in the warden’s office 
and channels of communication with lower level officials had 
broken down. Wardens who refuse to delegate authority and respon- 
sibility encounter trouble. Each Commission also pointed to the 
lack of external supervision over the penitentiary service through 
Boards of Inspectors or other responsible board with some broader 
perspective than simply control of the institution. All Commissions 
expressed concern about lack of public visibility of the prisons and 
urged citizen involvement. Each Commission pointed to ad- 
ministrative instability caused by deteriorating morale resulting 
from unresolved tensions between management and employees. 
Tyranny and anarchy are too easily achieved by “powerful 
wardens” and an expansion of bureaucratic authority may be used 
as a check on individual tyranny. The principle on which prison 
administration are founded are not totally arbitrary. 
“Analyzing Juvenile Justice Statistics in Metropolitan 
Areas,” by Jim Hackler and Wasanti Paranjape (October 
1983). New legislation changing the age limit for the juvenile justice 
system to 18 across Canada will require interpretation of com- 
parative statistics when studying statistics of previous years when 
some jurisdictions, including Ontario, had the age limit at 16. The 
widening of the net that brings more juveniles into the system may 
be one effect of the new legislation, since there were diversionary 
programs used for many juveniles between 16 and 18 before the 
standardized 18-year limit was imposed. There is considerable 
evidence that the juvenile justice system may bring in more minor- 
ity ethnic persons or “underdogs” with each additional step or 
change in the procedures. With a wider coverage, there may also 
be some translation of stigmatizing certain types of individual 
characteristics into official delinquency because of disadvantage 
and/or prejudice. Practitioners and scholars related to the juvenile 
justice system must be aware and cautious to prevent these con- 
cerns from worsening and appearance of the society in which the 
system functions. Changes in the official delinquency age limit in 
some jurisdictions and not in others raise questions for policy- 
makers in each local jurisdiction. 


THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SmiTH, M.D. 


“The Impact of Political and Economic Changes upon 
Mental Health,” by Bertram S. Brown, M.D. (October 1983). 


In this presidential address to the 1983 annual meeting of the 
American Orthopsychiatric Association, the author discusses 
linkages between socioeconomic and political conditions and mental 
health care. He points to the researches of Harvey Brenner which 
show social and economic declines to be mirrored by rises in the 
numbers of persons requiring mental health services, as well as 
rises in morbidity in other heaith and social care areas such as in- 
fant mortality rates and crime rates. In considering the politics 
of mental health care, the author refers to Robert Rich’s conclu- 
sion that the shift to community-based programs has given the 
states more control and responsibility for mental health care, with 
generally salutary intent. 

The author reports the results of a study of the membership of 
the American Orthopsychiatric Association which was designed 
to measure their impressions of the impact of these economic and 
political changes. In general, survey respondents reported that they 
were seeing increasing numbers of persons who were experienc- 
ing economic problems and increases in patients with marital prob- 
lems, anxiety and depression, drug abuse, and psychosis. A majority 
of respondents saw their agencies as providing more services, 
employing more short-term crisis intervention types of treatment 
and making greater use of psychotropic medications. Significant 
numbers of respondents reported their own situations to have been 
affected by current economic and political factors, experiencing both 
personal unemployment and job changes as a result of reductions 
and reorganizations in their agencies. 

The author strongly urges that mental health workers respond 
to these changes “with creative strategies, with energy.” He decries 
the withdrawal of Federal leadership in the development of care 
programs for the mentally ill and cites the statement from the 
Report of the President’s Commission on Biomedical Ethics con- 
cerning adequate health coverage that “The ultimate responsibility 
for insuring that society’s obligation is met rests with the Federal 
Government.” He decries the Social Security Administration’s 
attempt to disqualify mentally ill and retarded persons from receiv- 
ing benefits under the disability provisions of the Social Security 
Act and urges mental health professionals to enter into the 
advocacy for deserving cases. Finally, he urges mental health pro- 
fessionals to press for improved health insurance coverage for men- 
tal illness for all classes of beneficiaries. In short, his message is 
for all of us to become more involved in the social and political issues 
of our times. 


“Black Adolescents and Youth: An Endangered Species,” 
by Jewelle Taylor Gibbs, M.S.W., Ph.D. (January 1984). This 
paper, which reports changes in the status of black youth from 1960 
through the present suggests a general worsening in their status 
in the past two decades. For instance, it reports that the unemploy- 
ment rate for black youth is currently four times greater than it 
was in 1960, with one out of five black youths in the 18-21 age group 
currently unqualified for most entry level jobs, apprenticeship pro- 
grams, and military service. At the same time, there have been 
rises in the rate of delinquency among black youth, the rate of 
substance abuse, the rate of unwed teenage pregnancy, and the 
rate of suicide among black teens and young adults. 

The author suggests that her review of these social indicators 
presents a “grim and depressing portrait of the plight of black youth 
in contemporary society.” By way of remedy, she proposes improved 
educational and employment programs as well as programs in sex 
education, family planning, services for teenage parents, delinquen- 
cy prevention and drug counseling programs. This reviewer believes 
that the author has achieved her aim of dramatizing the plight 
of black youth. She urges members of the helping professions to 
continue their efforts to improve resources for this needful group. 


Your Bookshelf on Review 


EDITED BY BENJAMIN FRANK, PH.D. 


The Death Penalty: 
Who Needs It Anyway? 


The Death Penalty: A Debate. By Ernest van den 
Haag and John P. Conrad. New York: The Plenum 
Press, 1983. Pp. 305. $16.95. 


For many years, the opponents of the death penalty seemed to 
have a monopoly of the moral argument. The array of justifications 
for the abolishment of capital punishment were considered ir- 
refutabie. Criminologists cited statistical evidence that the execu- 
tion of murderers had no deterrent effect on homicide rates. Legal 
historians characterized the death penalty as a vestigial remnant 
of an ancient law of retaliation. Consitututional lawyers argued 
that the death penalty was a cruel and unusual punishment that 
in the 20th century must be legally outlawed. Theologians protested 
as immoral the use of the state as a legitimate surrogate for devine 
retribution. And, finally, many political philosophers had concluded 
that the death penalty does indeed exceed the limits of the right 
of the state to punish its criminals. 

Recently, however, the claims of the abolitionists to the high 
moral ground of the argument have been challenged both on con- 
stitutional and philosophical grounds. A significant shift in public 
sentiment and policy has transformed the question of the 
appropriateness of the death penalty into a nationwide political 
issue. State legislatures, anticipating a pending Supreme Court 
decision that would resolve their dilemmas, were reluctant to act 
on any legislation pertaining to the death penalty. And in 1976, 
the Court did just that. In a decisive opinion, the Court approved 
the death penalty for murder laws in three states which had earlier 
revised their capital punishment laws to conform to the Court’s 
decision of 1972 outlawing most of the death penalty laws because 
they were being unconstitutionally administered. The leading opin- 
ion in the 1976 decision upheid the death penalty as an extreme 
sanction suitable to the most extreme of crimes. 

Thus, aside from the timeliness of its publication, this book has 
two other virtues. One, it deals clearly and intellectually with all 
the major complex arguments and two, it demonstrates that a 
serious and morally sensitive case can be made for the death penalty 
as well as against it. 

In the first half of the book, Conrad and van den Haag establish 
their philosophical positions and define the consequences that flow 
from them. Both recount the collapse of the rehabilitative ideal 
and agree that rehabilitation as an objective of the criminal sanc- 
tion has no relevance to the debate on the death penalty. But the 
issues they do agree upon as the most relevant are also the most 
elusive issues that lie at the center of the entire controversy about 
crime and punishment: the principles of retribution and propor- 
tionality, the reality of deterrence, and to what degree the criminal 
justice system can insure equity and certainty. 

In an elegantly crafted essay, Conrad opens the debate by reciting 
the retributivist’s case against capital punishment. He identifies 
himself as an unabashed retributivist who prefers the homiletics 
of the Archbishop of Canterbury over the moral imperatives of the 
solemn philosopher of Koenigsberg. To satisfy the demands of 
retributive justice, he argues, that long imprisonment, sometimes 
a life term, is the response that fits the continuity of punishments 
to which modern society is now committed. The long process of 
retributive justice should seek to conclude with atonement for the 
wrong done and with the reconciliation between society and the 
offender. Such are the humanistic ideals for which justice in a 
democratic society should strive. 

Philosophically, van den Haag is a utilitarian for whom deter- 
rence is the central purpose of the criminal law. In his view, neither 
atonement nor repentance are realistic goals for any penal sanc- 
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tion. Admittedly, the proposition that punishment does or does not 
deter is unverifiable but the fact of deterrence is undeniable. It 
is deeply rooted in common-sense and universal experience. If the 
threat of punishment is sizeable and credible, it will deter most 
of the people most of the time. The proponents of the death penalty, 
van den Haag argues, have two fundamental questions to contend 
with: Is the threat of punishment sufficient and is the threatened 
punishment just? 

From these two opposed philosophica! positions, the 
debate moves into the complexities of other related issues—criminal 
justice and discrimination, justice and equality—and continues for 
good measure with interesting conversation about crimes of pas- 
sion, the insanity plea, death, the bible, and human dignity. As 
with all debates, attention shifts rapidly between substance and 
style. Conrad is a self-conscious stylist never at a loss for a well- 
turned phrase or an apt quotation. In contrast, van den Haag is 
more straightforward, frequently tendentious, and provocative. 

If the strictly utilitarian justifications fail to dispel one’s doubts 
about the morality of the death penalty, there is still a substan- 
tial element of retributivism in van den Haag’s broader argument 
that reduces the question of retention or abolition to its stark 
simplicity. Is there no homicidal crime so vicious and so destruc- 
tive to the victim’s family or no political assassination so cool and 
calculating and so destabilizing in its political effects that it does 
not merit the death penalty? 

To this question, Conrad and van den Haag have directly opposite 
responses. Conrad has been arguing that no matter what the crime, 
the ritualized destruction of the murderer is morally wrong. A 
prison term for life, which incidentally offers the opportunity for 
atonement and reconciliation, is in all cases a morally superior 
alternative to the death penalty. He puts his faith in “the progress . 
of a maturing society” for the eventual total elimination of capital 
punishment. In this unruly and turbulent world, the historical con- 
cept of a progressively maturing may be something less than 
a metaphor. Nevertheless, Conrad’s philosophical position with 
respect to the death penalty is undoubtedly in the mainstream of 
contemporary political and moral philosophy. 

Conversely, van den Haag would retain the death penalty for such 
crimes because of its symbolic significance. The death penalty, he 
argues, is a reminder of the existence of the moral order by which 
we can all live and that the moral rules expressed by the law are 
valid and will be enforced. He relies on the continuing develop- 
ment of a criminal justice system that would increasingly provide 
a higher degree of certainty and a more refined sense of equity. 
But as every student in Criminal Justice 101 knows, the criminal 
justice system with its defects in assuring objective justice is no 
more capable of choosing between prison and freedom or between 
a prison term of 5, 10, or 20 years for the same offense than it is 
capable of choosing between life and death. Nevertheless, van den 
Haag, as a retentionist of the death penalty, has the support of a 
majority of the Supreme Court, a large segment of the legal pro- 
fession, and most of the state legislatures. 

To paraphrase Justice Goldberg’s introductory advice to the 
reader, this book may not change your attitude toward the death 
penalty but you will learn a lot. 


Washington, D.C. BENJAMIN FRANK 


What the Condemned Think of the 
Death Penalty 
Condemned to Die: Life Under Sentence of Death. 


By Robert Johnson. New York: Elsevier North 
Holland, 1981. Pp. 190. $13.50. 


H 
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On May 26, 1983, Richard Moran and Joseph Ellis had a com- 
mentary in The Washington Post entitled “Are We Ready for 1,100 
Executions?” This same title today would add another 200 because 
there are more than 1,300 men and women on the death rows across 
the United States. As these writers noted, the majority of 
Americans today support capital punishment and most of that sup- 
port is based on the belief that executions prevent murder. Strong 
views are held that for the murderer it is the only response, the 
cure approach. For others vengeance is sufficient and for others 
the elimination of this hard core group makes certain they will 
not commit any more crimes. 

The author’s research for this book is unique in the modern an- 
nals of the study of capital punishment. With supplemental finan- 
cial support provided by the College of Public and International 
Affairs, The American University (in Washington, D.C.), the author 
with assistance from graduate students tape-recorded interviews 
conducted during September 1978 with 35 of the 37 men confined 
to death row in Alabama. He obtained access to the condemned 
prisoners as a consultant to the Southern Poverty Law Center. The 
author’s obligation to the Center and the condemned prisoners was 
to provide expert testimony in a class action suit contesting condi- 
tions of confinement on death row. The case was settled before trial. 
(Jacobs v. Bennett, Civ. No. 78-309-H, Southern District of 
Alabama.) 

Table 1 which appears on page 17 of the book is set out below. 
It provides concepts he obtained from the remarkable interviews. 
The accounts of the prisoners, many with wretched lives which 
began with “nothing going for them,” provides a view seldom ob- 
tained in similar research. For many the psychological dimensions 
of death row were an extension of what had occurred before their 
capital sentence. 


Table 1. Classifications of Personal Reactions to Death 
Row Confinement and Cumulative Experience 


Psychological 
Dimensions 


Environmental 


Pressures Gestalt 


Powerlessness Custodial Regime (Im-) 
mobility and 
isolation) 

Death Work (Chasm 
separating living 
from to-be-dead) 

Human Environment 
(Interpersonal 
vacuum) 


Fear 


Death 


How do these condemned find their way to the death row? Two 
paragraphs from page 37 sum the author’s view: 


Pathways to death row involve familiar scenarios of human 
defeat: lives that begin too soon, forcing children into alien adult 
roles; lives that never materialize, spawning self-destructive rage; 
lives that turn sour, leaving trails of shock and regret. There are 
here no monsters or mutants, no creatures beyond human com- 
a as the media would have it. There are, instead, 

uman violence and human indifference—both on the part of the 
offende:3 and the society. Capital offenders, to be sure, are not 

ive victims of circumstance; they are implicated in their fates. 
ut society, too, is at fault, for it confronts these men with 
challenges for which they are not equipped to cope competently, 
humanly, even sanely. Born and reared in what sociologists call 
“subcultures of violence,” many of these men eagerly exploited 
violence promotive norms because few other means of ego sup- 
port were open to them. As individual men of violence, they may 
indeed have — hideously caricatured roles, but the stage and 
script of each violent encounter were of society’s making. 

It is a continuing source of sadness that each man’s journey 
to death row takes him over terrain comprising human failures 
that recur regularly, and with disastrous results. But nothing is 
done until it is too late and tragic fates have once again been 
sealed. When tragedy takes the form of murder, there is a predic- 


table ou! of anguish and indignation. Blame is allocated, 
Souonnele sought, men are oonlionaed to die. In the interim, 


long and empty years are spent awaiting execution on death 


The selected excerpts of the interviews in this book take you in- 
to the mind of the condemned prisoner many of whom feel that all 
of their dignity has been lost in their new environment because 
they are truly the “living dead.” 

There is a lesson to be learned from this book. The cost of the 
death penalty upon society, the family of both victims and the con- 
demned is perhaps too great in terms of the final penalty. As we 
approach the concept that comparable offenses require comparable 
sentences, we witness grave disparity between those who received 
less on a death sentence and those who received the supreme 
penalty. 

Regardless of your views about the death penalty, this book should 
be required reading. In another time when the death sentence is 
set aside as inappropriate on comparability grounds, these inter- 
views will witness society’s over concern for this small number of 
condemned prisoners compared to almost a half a million prisoners 
confined in our state and Federal prisons. 

Historians of American criminological experience will note this 
current concern about condemned prisoners as we presently look 
back to the numerous executions in 18th century England which 
gave way to transportation of many to these shores thereby escap- 
ing the inevitable hangman’s noose. The law we say was unjust 
then, not so now. Then why the concern? 


Washington, D.C. JAMES A. MCCAFFERTY 


Parole Supervision of Youthful 
Offenders 


The Paradox of Control. By Patrick G. Jackson. New 
York: Praeger Publishers, 1983. Pp. 149. $21.95. 


Whether parole (or probation) supervision actually reduces the 
incidence of criminal conduct for those supervised is a question of 
critical importance. Despite the volume of criminal justice research 
effort during the past decade, there appears nowhere a conclusive 


- answer to this question. 


Dr. Jackson begins by briefly reviewing previous research efforts 
on this issue and the various methodological problems involved 
in such research. Correctly pointing out that an “experimental” 
random allocation design is the most powerful method for such 
research, he then describes a research project conducted by the 
California Youth Authority which was designed to examine the 
effects of random discharge from parole supervision. 

Based upon followup data for a sample of 98 cases randomly 
discharged early from parole supervision compared with 198 cases 
continued on parole supervision, Dr. Jackson reports that “{TJhis 
study proposes that parole reveals a paradox of social control; that 
is, that it does not reduce crime and may even exacerbate the very 
problem it seeks to control.” If this rather broad conclusion were 
supported by the data presented, it would represent a very impor- 
tant finding. However, examination of the data indicates that this 
is not a study of cases released to parole supervision compared with 
cases released to outright discharge. Half of the 98 cases in the 
“discharge” group had been on parole supervision for more than 
14 months at time of discharge. Moreover, the group discharged 
from parole had been under supervision at the start of the study 
an average of 3 months more (mean 18.4 months; median 14.5 
months) than the group continued on parole supervision (mean 15.1 
months; median 11.2 months). Since it is well established—from 
other studies—that failure rates diminish over time, this 3-month 
differential (assuming everything else is equal) would tend to stack 
the odds in favor of the discharge group. Furthermore, the study 
reports that a portion of the discharge group was also on proba- 
tion supervision, further reducing the legitimacy of the supervi- 
sion/no supervision comparison. Together with the very small size 
of the discharge sample, these methodological problems are substan- 
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tial. Therefore, in my opinion, little reliance appears warranted 
on this effort or its conclusions in addressing the fundamental ques- 
tion of whether or not parole supervision following release effec- 
tively decreases recidivism. Rather, this study provides limited 
evidence that early discharge from parole after a period of super- 
vision (median 14.5 months) does not significantly affect the rate 
of subsequent recidivism, but even this more limited conclusion 
ia subject to the methodological concerns noted above. 

On the positive side, approval and use of a random allocation 
design by the California Youth Authority for examination of pro- 
gram effectiveness is to be strongly commended. If future efforts 
using a random allocation design can avoid the other 
methodological problems noted, a definitive answer to the ques- 
tion of parole supervision effectiveness finally may be provided. 


Chevy Chase, Md. PETER B. HOFFMAN 


A Compilation of Research Scales in 
Crime and Delinquency 


Handbook of Scales for Research in Crime and 
Delinquency. By Stanley L. Brodsky and H. O’Neal 
Smitherman. New York: Plenum Press, 1983. Pp. 
615. 


Brodsky and Smitherman provide in this book a compilation of 
research instruments and scales which have been applied in crime 
and delinquency research. The authors are concerned with the 
availability, reliability and validity of research instruments and 
scales with the objectives of improving research in the field and 
furthering scale development and refinement. The work differs from 
other such handbooks in its specific focus on the field of crime and 
delinquency. In addition, besides information on reliability and 
validity for the various scales, the authors have sought to include 
material on norms (test group scores) as a further aid in assessment. 

A total of 118 measures are examined while another 301 in- 
struments receive brief consideration. The scales presented include 
attitude scales, behavior ratings, predictive instruments, milieu 
ratings, personality measures and descriptive scales. The in- 
struments are either reproduced along with scoring keys or 
reference is made as to where they may be obtained. Scales were 
identified based upon systematic reviews of professional literature 
and mail surveys of researchers active in the field. No claim to be- 
ing exhaustive is made but it is evident that the authors have suc- 
ceeded in capturing much of what has gone on in crime and delin- 
quency research over the last 20 or so years. Indeed, they are to 
be commended for accomplishing what has to have been a very time- 
consuming and, no doubt at times, tedious task. 

The handbook includes a chapter on the MMPI and CPI special 
scales as they apply to the field of crime and delinquency. Other 
chapters present scales concerned with law enforcement and police, 
courts and the law, corrections, delinquency, offenders, crime and 
delinquency, and general scales. This last chapter considers 
research scales which were not designed specifically for crime and 
delinquency research but which have found application in the field. 
Examples are the Edwards Personal Preference Schedule and the 
Rotter I-E Scale. 

The handbook should prove to be a valuable aid for researchers 
in *he field of crime and delinquency. It provides a convenient source 
of information regarding research which has been undertaken in 
the past. Unfortunately, in examining what is provided, one must 
conclude that the research scales which have previously been 
developed generally have not been very good. This is, of course, 
a reflection on the field and not on the handbook. As the authors 
themselves comment, “The number of adequate crime and delin- 
quency scales is very small,” (p. 18) and, again, “Large numbers 
of tests were developed on a one-time basis on unspecified samples 
with ill-defined criteria and with the results reported in skimpy 
terms.” (p. 17) A hope of Brodsky and Smitherman is that the 
weaknesses found in previous scale work will provide a challenge 


to present researchers to improve upon this effort by refining those 
scales which do show promise while discarding that which is bad. 

While the emphasis of the handbook is on scales which have been 
developed for research purposes, the book does contain some scales 
which have found practical application as well. A case in point is 
the Quay-typology which in the late 1960’s and early 1970's served 
as the basis for living unit assignment and treatment approach 
at the Kennedy Youth Center in Morgantown, West Virginia, and, 
in the adult version, is still used at some Federal institutions for 
unit assignment. Similarly, considerable use has been made in 
California corrections of I-level categories. 

One can extend this emphasis on the practical to the sentencing 
guidelines, parole guidelines, security designation systems and 
custody classification systems which have been developed in re- 
cent years for use in various jurisdictions as a basis for assisting 
in decisionmaking regarding offenders. These generaliy are, in 
effect, scales which tend to quantify various factors such as cur- 
rent offense, prior criminal record and institutional adjustment 
record which largely draw upon research findings in their construc- 
tion. The point to be made is that the handbook may also have some 
relevance for practitioners in the field as well as researchers and 
may deserve some attention on their part. 

All in all, the authors have provided a convenient reference book 
for persons both with research and possibly nonresearch interests 
in the field of crime and delinquency. 


Marion, Illinois LOREN KARACKI 


An Empirical Study of Professional 
and Organized Crime 


The Criminal Elite: Professional and Organized 
Crime. By Howard Abadinsky. Westport, Connect- 


. icut: Greenwood Press, 1983. Pp. 190. $27.95. 


The scholarly literature on professional and organized crime re- 
mains rather sparse. An empirical study of professional crime is 
particularly lacking. Howard Abadinsky’s The Criminal Elite: Pro- 
fessional and Organized Crime is sure to help fill the void. 

Part I of The Criminal Elite suggests that the careers of some 
of the most accomplished jewel thieves fit most of the characteristics 
of the Sutherland model of professional crime. Peter Joseph Salerno, 
jewel thief extraordinaire and the book’s principal informant, had 
a complex of abilities and skills that rivaled those of some of the 
most respected professions. Salerno took his training and appren- 
ticeship with Frank Bova, a retired master jewel thief. Despite a 
penchant for aggressive behavior, Salerno eschewed violence when 
engaged in jewel theft. He did utilize, however, what Gresham 
Sykes and David Matza refer to as ‘“‘techniques of neutralization” 
such as “denial of injury” (no one was hurt, the insurance will cover 
the loss) and “denial of victim” (they deserved to be robbed). 

Two aspects of the Sutherland model did not apply to Salerno 
and his colleagues. Specifically, there was no indication of a 
criminal argot or a subcultural network of professionai criminals, 
except to such an extent as they are tied to organized crime. 

Part II of the book challenges past perceptions of organized crime 
and the connection between organized and professional crime. In 
contrast to bureaucratic analogies, Abadinsky found organized 
crime to be a series of highly structured patron-client relationships 
organized around patriarchal family-like units. The connection be- 
tween professional and organized crime, which was not important 
during the period about which Sutherland wrote (1905-1925), was 
found to be quite strong. The fence and the fix were important con- 
necting points. 

Abadinsky points out some important differences between per- 
sons in professional and organized crime. To begin with, the pro- 
fessional criminal is highly skilled and he usually does not depend 
on violence. A member of organized crime, on the other hand, need 
not be skilled and is quite dependent on both the threat and ac- 
tual use of violence. Another distinction is that professional crime 
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does not have any apparent restrictions on membership based on 
ethnicity whereas organized crime does. (Some professionals insist 
that the only criterion of major importance for membership in to- 
day’s Mafia is the ability to make money.) Another important 
distinction involves age. The skills of the professional jewel thief 
often require great physical dexterity which decreases with age. 
Youth is not a requirement of organized crime. In fact, in organ- 
ized crime it is most often persons of advanced age who occupy the 
positions of power. And still another important distinction involves 
retirement and career change. The professional criminal is an in- 
dependent operator who may not have informal ties to other pro- 
fessionals or individuals in organized crime. Retirement or a career 
change are essentially independent decisions reached by the actor 
himself. A member of organized crime, on the other hand, takes 
an oath of loyalty that is enforced by violence. There is no bona 
fide way out of organized crime, except death. 

Abadinsky has authored a first-rate piece of empirical research 
on professional jewel theft. Others, however, will have to go beyond 
empirical research and create formal models of professional and 
organized crime. In other words, the field of criminology and 
criminal justice is in need of deductive models which organize and 
explain crime phenomena within a set of limiting conditions. In 
contrast to empirical (inductive) models, deductive models provide 
for the discovery of a set of obvious (or nonobvious) relationships 
between phenomena in order to draw out “the most significant 
aspects of a set of phenomena and interrelate them in such a way 
as to provide reasons for believing relationships among phenomena 
that are of interest.”* 

The Criminal Elite is the third book by Abadinsky devoted to 
organized crime—his others are The Mafia in America and Organiz- 
ed Crime. The reader of this trilogy is decidedly au courant. Future 
introspective studies of the literature cited by criminologists and 
criminal justicians will give The Criminal Elite high marks. 

Long Island University— HarvEY W. KUSHNER 

C. W. Post Center 


A Study of Probation Casework 
Through Theory and Practice 


Probation Casework: The Convergence of Theory 
with Practice. By Joan Luxenburg. Edmond, 
Oklahoma: University Press of America, 1983. Pp. 
174. $9.75. 


This work represents Dr. Luxenburg’s doctoral thesis, in which 
she has used the sociological method of participant observation to 
present a study on probation casework in a large metropolitan pro- 
bation department. The work encompasses both an explanation of 
the function of the probation officer and the agency, as well as the 
interactions of the probation officer to the client. The stated goals 
of the study were to intellectualize the role of the probation officer 
and to show the probation-supervision process as a systems pro- 
cess that resocializes “lawbreakers.” This is accomplished by iden- 
tifying dominant methods of socialization, asserting that a 
metropolitan probation department sets priorities under which the 
probation officer must work to control the outcome of supervision, 
the rehabilitation of the offender. Dr. Luxenburg’s uses of six major 
theories of socialization are (1) psychoanalytic, (2) self-other, (3) 
cognitive developmental, (4) classical conditioning, (5) operant con- 
ditioning, and (6) social learning. The writer draws upon 10 case 
histories of adult probationers. Each case history presented a dif- 
ferent type of offender [psychopathic offender (rapist/larcenist), a 
robber,a repeater assaultist, an auto theft repeater, a white-collar 
criminal, two types of drug addicts, a nonviolent sex offender, a 
statutory rapist, and an intoxicated driver repeater]. Through the 


‘Steven J. Brams, ae — | Theory: The Relationship between Postulated 
Goals and Derived Science Annual: An International Review. 
a ed. by Cornelius P. 'P. Cotter (indianapolis, Ind.: Bobbs-Merrill, 1972), p. 6. Italics 
in original. 


use of participatory observation, the author completes her study 
explaining probation casework process using the theories of 
socialization outlined earlier. Dr. Luxenburg identifies organiza- 
tional constraints of the metropolitan probation office and factors 
hindering the goal of resocialization of the offender. From her 
evaluation, she draws inferences about how probation casework 
operates and possibly hinders the goal! of reforming the lawbreaker. 
Importantly, Dr. Luxenburg points out that in actual casework pro- 
bation officers may expect change from their clients on a super- 
ficial level through “implied consent,” without any actual 
resocialization taking place. Thus, by giving “‘lip service” to what 
is expected the client can avoid the possibility of violation. 

Probation Casework: The Convergence of Theory with Practice is 
an interesting reader, which can be beneficial to those in the 
academic community as well as practitioners analyzing and reflect- 
ing on how we develop probation casework. As the publication is 
brief, it allows the reader to analyze each case using his or her own 
skills. 


Philadelphia. Pa. FRANKLIN H. MARSHALL 


Legal Primer on Probation 
and Parole 


The Law of Probation and Parole. By Neil P. 
Cohen and James J. Gobert. Colorado Springs, Col- 
orado: Shepard’s/McGraw-Hill, 1984. Pp. 837. 


The legislative and judicial branches of government have become 
increasingly active in establishing legal standards in the area of 
probation and parole. Further, judicial involvement has une- 
quivocally established that probation and parole will no longer be 
relegated to the realm of the discretionary and therefore relative 
immunity from judicial review and traditional legal strictures. 

The Law of Probation and Parole is written in the form of a horn 
book for lawyers. It describes the many legal facets of probation 
and parole involved in the granting, recission, modification, super- 
vision, revocation, and administration of probation and parole, but- 
tressed by discussion of the applicable legal principles and perti- 
nent state and Federal judicial decisions. 

The authors have provided an extensive legal treatise on the 
breadth of their subject, beginning with the history of probation 
and parole through the various facets of the parole and probation 
process. Since it is written for lawyers, attention is called to various 
influencing and mitigating factors at each stage of the process, in- 
cluding defenses to revocation, along with the various procedural 
steps. 


Jackson, Miss. Tommy W. ROGERS 


A Textbook on Theory, Practice, 
and Research 


Juvenile Delinquency: Concepts and Control, 3rd 
Edition. By Robert C. Trojanowicz and Merry Morash. 
Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1983. Pp. 
449. $21.95. 


In producing the third edition of Juvenile Deliquency: Concepts 
and Control, Robert C. Trojanowicz is joined by Merry Morash, a 
colleague at Michigan State University. This textbook on juvenile 
delinquency has as its stated purpose the provision of “an over- 
view of the juvenile delinquency phenomenon and the processles] 
involved in its causation, prevention, control, and treatment.” What 
distinguishes this textbook from others of the same genre, aside 
from issues of style and presentation, is its clear emphasis on 
prevention and rehabilitation. Trojanowicz and Morash are con- 
cerned about the pervasive ignorance of those persons responsible 
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for the design and implementation of prevention and treatment 
programs regarding causation theory and research findings. Thus, 
their aim is to provide current and future practitioners with infor- 
mation relevant to the program- and policy-related decisions they 
will be asked to make. 

At the same time, a set of issues which often receives greater 
emphasis in other textbooks is given little attention. On'y one 
33-page chapter is devoted to legal and administrative topics re- 
garding the police and the juvenile court. This chapter briefly covers 
such topics as the origin of the juvenile court, policing juveniles, 
the juvenile court process, major Supreme Court cases, and factors 
which appear to influence decisionmaking. Clearly some of the most 
difficult issues in juvenile justice, such as the current trend to waive 
greater numbers of juveniles to the adult courts, are glossed over 
in favor of a more optimistic view of delinquency control consis- 
tent with a rehabilitation philosophy. 

Juvenile Delinquency: Concepts.and Control begins with two 
chapters which emphasize the need to consider definitions of delin- 
quency, causation theory, recent research findings, who gets ar- 
rested, and patterns of delinquent behavior. Chapter topics which 
follow include delinquency theory, the family, adolescence, the 
juvenile justice system, delinquency prevention programs, treat- 
ment methods, development of a community-based treatment pro- 
gram, citizen involvement in prevention, alcohol and drug abuse, 
child abuse and neglect, and a final chapter on policy issues and 
implications. Trojanowicz and Morash have done an admirable job 
of providing a comprehensive survey and analysis of our currently 
best available methods for controlling delinquency. More impor- 
tantly, they have done so by paying strict atiention to the 
theoretical underpinnings of and empirical support for these 
methods. 

This book is designed for students. Concepts and terms are in- 
troduced and clearly defined, and every effort is made to nurture 
the student through the reading material. Each chapter begins with 
an outline and a set of learning objectives, and ends with a set of 
discussion questions and recommended projects. Numerous and 
valuable references are given throughout the book and are cited 
at the bottom on the page. In addition, an annotated bibliography 
of 167 relevant works published since 1965 follows the final chapter. 

Given this book’s target population and its explicit and implicit 
aims, it is an excellent textbook for a course which has aims similar 
to those of its authors. Its strength lies in its gptimism, its coverage 
of relevant literature, and its emphasis on grounding policy and 
practice on theory and empirical research. Its weakness is its super- 
ficial coverage of the crucial philosophical and legal dilemmas fac- 
ing the juvenile justice system. Topics such as deterrence, diver- 
sion, and the appropriate handling of serious offenders are ad- 
dressed in the final chapter on policy. However, the book does not 
adequately lay the groundwork for addressing how the juvenile 
justice system got to where it is today and why there is so little 
support nationally for prevention and treatment efforts. 

Trojanowicz and Morash have produced a textbook which gives 
the practitioner and student a view of the state of the art in preven- 
ting delinequency and in rehabilitating delinquents. By linking 
policy and action to theory and research, they not only are able 
to recommend specific avenues for program development, they also 
provide a model for selecting among intervention alternatives. This 
book should have great appeal to those who are current or future 
providers of direct service to juveniles. 


Temple University PHILIP W. Harris 


Teaching Social Skills in 
Correctional Settings 


Social Skills Training for Children and Youth. 
Edited by Craig LeCroy. New York: Haworth Press, 
1983. Pp. 160. $19.95. 

In this small volume of eight articles, the various authors cover 


broad and relatively new territory. The first focus on diagnostic 
concerns and socialization in the preschool and elementary school 


years. These sections are most helpful for the teacher and school 
social worker. They are appropriate inclusions in the volume since 
they lay a foundation for the following sections by discussing nor- 
mal social development and the importance of parents in under- 
standing the etiology and treatment of isolated, antisocial or other 
youngsters deficient in social competence. 

The following hundred pages present valuable and well re- 
searched material concerning the development and use of social 
skills training (SST) and cognitive problem solving for adolescents. 
The book is a map which can lead the reader to both journal articles 
and practitioners for followup consultation. Few college students 
will read the book due to its cost and to its general, rather than 
specific, application in education, psychology, social welfare and 
administration of justice fields. In fact, the book is more of a 
research collection than a volume to be “read.” It is a thorough 
and thought-provoking planning and program development guide. 

The editor’s own article, found in the middle rather that at the 
start of the collection, best reviews the territory. Mr. LeCroy ex- 
plains the view that many youth who exhibit various adjustment 
and behavioral problems have never learned social skills, social 
control, communication skills, problem solving or prosocial 
behaviors. Through SST the practitioner aims to teach and rein- 
force appropriate social skills. Therapy, parent counseling and other 
approaches certainly can accompany the use of SST programs. The 
aim of SST is to teach youth how to minimize the negative conse- 
quences of their actions/decisions and to act in a socially acceptable 
and beneficial fashion. It may be possible to teach adjudicated delin- 
quents how to decrease frustration, to accept normal criticism, and 
to attain their goals through acceptable and lawful means. In one 
table, the reader is referred to published accounts of 17 programs 
offering an SST focus. 

Unfortunately, many of the studies are rudimentary reports of 
recent projects with residential populations ranging from 4 to 192 
subjects. Five of the 17 reports are from nonresidential! school or 
probation settings. Fortunately, the editor and authors realize the 
need to go forward with research demonstrating both improved 
methodology and increased sample size. Preliminary indications 
are that SST and problem solving education may be an approach 
worthy of development to assist both specific target groups and nor- 
mal youth as they go through the often difficult task of growing up. 

As a planning and program development guide, the book is good. 
Probation service administrators, and those in adolescent treat- 
ment centers, alternative schools, detention centers and similar 
service delivery settings may wisely purchase and refer to this ad- 
dition to the Child and Youth Services series. The editor’s desire to ‘‘take 
a beginning step toward the integration of social skills research and prac- 
tice’ is realized in this timely publication. 


Fairfax, Va. Eric T. ASsuR 


The Extent and Prevention 
of Rural Crime 


Rural Crime: Integrating Research and Prevention. 
Edited by Timothy J. Carter, G. Howard Phillips, 
Joseph F. Donnermeyer and Todd N. Wurschmidt. 
Totowa, New Jersey: Allanheld, Osmun Publishers, 
1982. Pp. 265. $29.95. 


This volume addresses a relatively recently recognized problem 
in the areas of criminology and criminal justice. Historically, rural 
crime and the conduct of research for the development of rural crime 
theory and rural crime prevention programs have been largely ig- 
nored, in part because of the more visible urban and suburban crime 
situations. But now the incidence of rural crime has actually sur- 
passed the mid-1960’s level of crime in America’s urban areas, a 
level which precipitated massive Federal aid programs. Further- 
more, the reported rural index crime rate has been increasing faster 
than that of the metropolitan areas over the past 15 years. 
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This collection of works is stated to be a response to a need to 
assemble appropriate reading material to accommodate a recent 
influx of classes, workshops, and community action programs aimed 
at developing a fundamental understanding of rural crime preven- 
tion. The subject is examined in a general sense, using national 
data, as well as through the use of specific case studies. Research 
draws on victimization reports and self-report data as well as on 
official police statistics. Viewpoints of both researcher and practi- 
tioner are included. Both crime and juvenile delinquency are 
analyzed. 

The material included in this collection is divided into two parts. 
The first, entitled “The Dimensions of Rural Crime,” examines the 
extent, nature and causes of rural crime and delinquency. The 
second part of the book, entitled “The Prevention of Rural Crime,” 
is concerned with application of knowledge and theory to rural 
crime prevention. Part One is the stronger of the two. Its introduc- 
tion provides an excellent overview, and includes an effective sum- 
mary of the strengths and weaknesses of official police statistics, 
victimization reports, and self-report studies. The material is tightly 
organized, covering a range of facets of rural crime. 

Part-two is less integrated as a unit. Though many of the chapters 
contain well-conceptualized recommendations to families, schools 
and communities for the prevention of rural crime, there is far too 
much overlap of material. For example, chapter 14 makes little 
if any unique contribution to part two as a whole. A solid portion 
of the chapter is devoted to a description of crime analysis, which 
is the central topic of chapter 10, and is described again in chapter 
11. Furthermore, several other chapters address the need for com- 
munity resources in the prevention of rural crime. Another clear 
example of redundancy in part two is reflected in the similar 
descriptions of curative and operative crime found in chapter 13 
and chapter 16. The material in part two could be more effectively 
presented in half the space. 

The quality of writing style varies noticeably throughout the col- 
lection. In general, part one is eloquently presented, with the ex- 
ception of chapter 7, which is plagued with errors. Additionally, 
the last two chapters in part two need editorial attention. 

In general the book serves well to draw attention to a problem 
which is elevating in importance. While some of the chapters are 
excellent, the material in the volume could be more effectively and 
efficiently presented in a tightly structured yet readable monograph 
on the subject. 


Western Kentucky University ANN GOETTING 


Structure and Function of Police 
in the United States 


The Police in America: An Introduction. By Samuel 
Walker. New York: McGraw Hill, 1983. Pp. 339. 
$14.95. 


Policing a free society has been the topic of many treatises in 
criminal justice in recent years. Samuel Walker’s The Police in 
America is a superb, comprehensive introduction to policing. Topics 
include the historical developments in policing, police organiza- 
tions, police officers, police unions, police corruption, police work 
and critical issues in policing. Ostensibly directed to the 
undergraduate college student (p. ix), this book will also be of im- 
portance for police administrators as well as patrol officers. Par- 
ticularly so, insomuch as it is written in a clear, readable 
penetrating style. In addition, its extensive integration of the most 
recent studies and experiments in policing is enlightening. 

Although much has been written on the subject of policing, few, 
if any discussions have focused on integrating the diverse studies, 
experiments and commission findings into a presentation that also 
draws out the many latent implications. Clearly, a book such as 
this one covering as much ground in a detailed and scholarly man- 
ner will meet the needs of not only the academic but also the prac- 
ticing professional. 


The author’s use of typologies in presenting material is a com- 
mendable technique. For example, when discussing the police and 
social control, he notes that the role of the police may be presented 
from a “multisystems perspective”: (1) the criminal justice system, 
(2) the social-welfare system and (3) the political system (p. 65). 
Elsewhere, in discussing theories of corruption, he notes that three 
broad perspectives exist: (1) a focus on the individual officer, (2) 
a focus on social-structure and (3) a focus on law enforcement 
organizations (pp. 180-184). In discussing how to control police cor- 
ruption, he notes two control strategies: “external strategies” that 
attempt to change the environment in which the police department 
exists and “internal strategies” that focus on changing procedures 
and policies within the department itself (pp. 189-194). Other 
typologies presented deal with the organizational arrangements. 
The dominant school, one focused on principles laid out by O.W. 
Wilson, advocates a centralized bureaucratic structure; the alter- 
native school argues for decentralization (pp. 87-90). Each of these 
presentations, among others, clarifies the paramount issues in polic- 
ing, presents research material in support and refutation, draws 
out implications of each, and concludes as to the state of the art 
at the present time. 

One of the final chapters focuses on police unions, a conspicu- 
ously neglected topic in most introductory texts on policing. The 
author notes that three-fourths of American police officers are cur- 
rently union members and that these unions have a major impact 
on economic and political institutions. In answering the question 
of whether the police unions have been a progressive or regressive 
force in the improvement of policing, Samuel Walker, summariz- 
ing literature on unionism in several cities, points out that some 
recommendations of elected representatives were defeated by police 
unions and that police officers often turned to unions as a means 
of defending themselves against police brutality charges. In addi- 
tion, police unions have often instituted lawsuits to fight affirmative 
action programs. Walker concludes “...the police unions have 
fallen into the role of the chief opponents of efforts to improve police- 
community relations” (p. 305). The future of progressive policing, 
notes Walker, is much dependent on the role unions take in the 
future. 

If criticism can be levied, one could surely argue that the sec- 
tion on the impact of the courts is the weakest. Although Mapp, 
Escobeda and Miranda are discussed briefly—approximately six 
pages—much more could be included. One is much surprised, for 
example, to find that a case like Terry v. Ohio was not included 
in the index. 

In conclusion, The Police in America is one of the finer introduc- 
tory texts to policing. Those well versed with the works of Albert 
Reiss, Donald Black, Herman Goldstein, Lawrence Sherman, and 
James Q. Wilson, among others, will find the integration of research 
findings impeccable. Neophytes to the literature on policing will 
find this book an eye opener. 

Long Island Univeristy— 

C.W. Post Center 
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Reports Received 


Computers in Criminal Justice: An Introduction to Small Com- 
puters. Anderson Publishing Company, 1983. Pp. 73. This 
monograph by Joseph A. Waldron, Carol A. Sutton, and Terry F. 
Buss is written at a level ordinary people can understand, never- 
theless it gets into some fairly complicated issues, as well as a broad 
range of issues that should be considered in developing applications. 

Constitutional Rights of Prisoners. Crime and Justice Founda- 
tion, 19 Temple Place, Boston, Mass. 02111, 1983. Pp. 514. The 
essential purpose of this report is to clarify the rapid emergence 
of the Federal Judiciary in the complex arena of prison reform. It 
was prepared by Edwin Powers with the corrections commissioners 
and others in the correctional field concerned with the daily opera- 
tions of a jail or prison. 


IT HAS COME TO OUR ATTENTION 


The Disturbance at Ossining Correctional Facility, January 8-11, 
1983: Report to Governor Cuomo. Office of Criminal Justice, Ex- 
ecutive Chamber, Albany, N.Y. 12224, 1983. Pp. 276. After an ex- 
haustive investigation, this report concludes that a minor dispute 
over a change in recreation procedures amidst tense conditions of 
overcrowding touched off a 53-hour inmate takeover. The report 
analyzes these specific problems and lists recommendations for 
improvement. 

Employment and Training of Ex-Offenders: A Community Pro- 
gram Approach. Probation Service, Administrative Office of the 
U.S. Courts, Washington, D.C. 20544, 1983. Pp. 72. The project 
reported in this pamphlet is a joint program of the U.S. Probation 
System and the National Alliance of Business and contracted by 
the Department of Labor. It outlines the design of a model 
community-operated program which will provide offenders with 
meaningful employment and offer the judicial system a viable alter- 
native to incarceration. 

Federal Prison System (Annual Report). U.S. Department of 
Justice, Federal Prison System, Washington, D.C., 1983. Pp. 12. 
The highlights for the fiscal year 1982 are included in this annual 
report. It provides data on population increases and the problems 
connected therewith, cooperation with Immigration and Naturaliza- 
tion Service, community and institutional programs, and future 
plans. 

Intake Groups for Clients: A Probation Innovation. University of 
Bristol, School for Advanced Urban Studies, Bristol BS8 4EA, 
England, 1983. Pp. 132. This report traces the development of a 
groupwork approach to intake, induction, and assessment of pro- 
bation clients. This model is suggested for use in other settings 
and for other client groups, elderly, mentally ill, and juvenile 
offenders. 

Juvenile Firesetter and School Arson Prevention Programs. Aet- 
na Life and Casualty, DA06, 151 Farmington Avenue, Hartford, 
Conn. 06156, 1983. Pp. 16. This pamphlet is part of an arson preven- 
tion series of four publications designed to encourage arson preven- 
tion programs in schools. 

Prison Violence. Pennsylvania Prison Society, 311 S. Juniper 
Street, Philadelphia, Pa. 19107, Spring-Summer Issue, 1983. Pp. 
135. The contents of this issue range from analyses of prisons and 
various forms and causes of violence to the philosophies in correc- 
tional thought and a look into the future of corrections. 


Theft by Employees in Work Organizations (Executive Summary). 
U.S. Department of Justice, National Institute of Justice, 


It Has Come to 


Donald L. Chamlee, deputy chief of probation in the Ad- 
ministrative Office of the United States Courts and editor of 
FEDERAL PROBATION, was named chief of probation, effective 
December 1, 1983. A graduate of the University of California at 
Berkeley with a master’s degree in criminology from that univer- 
sity, Chamlee came to the Administrative Office’s Probation Divi- 
sion in 1968 as an assistant to the chief following 7 years’ service 
as a U.S. probation officer in Sacramento, California. He was pro- 
moted to assistant chief in 1972 and named deputy chief of proba- 
tion in March 1980. Chamlee succeeds William A. Cohan, Jr., who 
retired as chief of the Federal Probation System on November 30, 
1983, to assume the new post of chief of the Office of Court Securi- 
ty in the Administative Office. A graduate of Ohio State Univer- 
sity, Cohan was appointed a U.S. probation officer in Cleveland, 
Ohio, in September 1955 and was named assistant chief of the Divi- 
sion of Probation in October 1963. He served in that capacity un- 
til his selection as chief of probation on March 1, 1980. Michael 
J. Keenan, chief, Operations Branch, Division of Probation, suc- 
ceeds Chamlee as deputy chief of probation and editor of FEDERAL 
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Washington, D.C. 20531, September 1983. Pp. 41. This report 
reveals that employee theft is a serious social and economic prob- 
lem. A 3-year research project covering department stores, general 
hospitals, manufacturing firms, and a total of over 9,000 employees 
using questionnaires and interviews reports that one-third were 
involved in property theft and over two-thirds involved in other 
_ deviant work-related activities. The higher the proportion of ap- 
prehensions for theft, the lower the overall theft rate. 


Books Received 


Adolescent Substance Abuse: A Guide to Prevention and Treat- 
ment, Edited by Richard Isralowitz and Mark Singer. New York: 
The Haworth Press, Inc., 1983. Pp. 123. $19.95. 


Battered Women and Their Families: Intervention Strategies and 
Treatment Programs. Edited by Albert R. Roberts. New York: 
Springer Publishing Company, 1984. Pp. 209. $22.95. 

Community-Based Corrections. By Belinda Rodgers McCarthy and 
Bernard J. McCarthy. Monterey, Calif.: Brooks/Cole Publishing 
Company, 1984. Pp. 432. $15.95. 


Community Treatment of Juvenile Offenders: The DSC Ex- 
periments. By Solomon Kobrin and Malcolm W. Klein, Beverly 
Hills, Calif.: Sage Publications, Inc. 1983, Pp. 341. $29.95. 

Criminal Justice: A Community Relations Approach. By Charles 
P. McDowell. Cincinnati: Anderson Publishing Company, 1984. Pp. 
473. $18.95. 

The Criminal Justice Dictionary. Second edition, revised. By Erik 
Beckman. Ann Arbor, Mich.: Pierian Press, 1983.Pp. 264. $22.95. 

Current Trends in Correctional Education: Theory and Practice. 
Edited by Sol Chaneles. New York: The Haworth Press, Inc., 1983. 
Pp. 117. $13.95. 

Inside Justice. By Bayard Marin. Cranbury, N.J.: Fairleigh 
Dickinson University Press, 1983. Pp. 410. $47.50. 

Research on Sentencing: The Search for Reform. Volume 1, 315 
pages, $19.95; Volume 2, 489 pages, $24.50. Washington, D.C.: 
National Academy Press, 1983. 

The Rich Get Richer and the Poor Get Prison, 2nd Edition. By 
Jeffrey H. Reiman. New York: John Wiley & Sons, Inc., 1984. Pp. 
199. $7.95. 


Why Delinquency? By Maurice Cusson. Toronto: University of 
Toronto Press, 1983. Pp. 193. $20.00 (cloth); $8.95 (paper). 


Our Attention 


PROBATION. He holds bachelor’s (sociology) and master’s (correc- 
tional administration) degrees from Notre Dame University and 
was employed as a county probation officer in Toledo, Ohio, before 
joining the Federal system in 1964 in Cleveland, Ohio. He came 
to the Probation Division in 1972 as an assistant to the chief of 
probation. In 1975 he became the regional probation administrator 
for the Western Region and was appointed chief of the Operations 
Branch in March 1980. 


William A. Maio, Jr., managing editor of FEDERAL PROBATION, 
retired March 30. All but 2 of his 30 years’ government service 
had been with the Administrative Office of the United States Courts 
and nearly 25 of those years were devoted to the Federal Proba- 
tion System’s journal. A native of Washington, D.C., and graduate 
of Georgetown University, Maio joined FEDERAL PROBATION’s staff 
in 1959 as editorial assistant, working under Assistant Chief of 
Probation Victor H. Evjen, who was then editor. In 1962 he became 
assistant editor and he served as the journai’s managing editor since 
1973. 
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The Bureau of Justice Statistics, U.S. Department of Justice, 
has published a “Report to the Nation on Crime ard Justice”—a 
comprehensive portrait of crime and criminal justice in the United 
States, written for the general public as well as specialists. Among 
the report’s findings were the following: (1) Except for homicide, 
most violent crimes do not involve the use of weapons and are com- 
mitted by strangers. (2) The chance of being a violent-crime vic- 
tim is greater than that of being injured in a traffic accident. (3) 
Victims of crime are more often men than women, more often 
24 or younger than over 65, and more often black than white. (4) 
Most crimes are committed by men, especially by men under age 
20. (5) Victims and offenders are of the same race in 3 out of 4 violent 
crimes. (6) In 1980, 2 million injuries or deaths resulted from violent 
crimes, and losses from personal and household crime exceeded $10 
billion. (7) Only a third of all crimes are reported to police. (8) Of 
the total U.S. population, 36 to 40 million persons (16 to 18 per- 
cent) have arrest records for nontraffic offenses. (9) Drug and alcohol 
abuse was far greater among offenders than nonoffenders. More 
than 75 percent of all state prisoners used one or more illicit drugs 
in their lifetime, about double the rate for the U.S. population. (10) 
In 1981, 10.8 million arrests were reported by law enforcement 
agencies. Single copies of the report may be ordered free from the 
National Criminal Justice Reference Service, Box 6000, Rockville, 
Maryland 20850, order number NCJ-87068. The telephone number 
is 301-251-5500. The report is on sale at U.S. Government Print- 
ing Office bookstores for $6 (GPO stock number 027-000-01175-6). 

The review of Mary de Young’s The Sexual Victimization of 
Children, which appears on pages 82 and 83 of the September 1983 
issue of FEDERAL PROBATION, erroneously shows the price of the 
book to be $8.95 instead of $18.95, the actual price. The publishers 
have requested that we also mention there is an additional charge 
of $1.50 for shipping/handling for the first book, 75 cents thereafter. 


The complex interplay between a child’s temperament and en- 
vironment contributes to the development of behavior problems 
more than do parenting mistakes during the child’s infancy or the 
early years of life, say Alexander Thomas, M.D., and Stella 
Chess, M.D., -psychiatrists at. New York University Medical 


Center’s Department of Psychiatry. They came to that conclusion 
after analyzing data from a 20-year study of behavioral develop- 
ment among 133 persons. They report their findings in “Genesis 
and Evolution of Behavioral Disorder: From Infancy to Early Adult 


Life,” published in the January issue of the American Journal of 
Psychiatry. The study itself is unique because it is thought to be 
the first to successfully follow all of its subjects from infancy to 
early adulthood and because it has eliminated the flaws of retrospec- 
tive studies by measuring the development of behavioral problems 
from their beginnings. In addition, the research is considered the 
first to track childhood behavioral problems beyond adolescence 
and into adulthood. 


The American Probation and Parole Association announces 
its 9th Annual Institute in conjunction with the 45th Annual New 
England Conference on Crime and Delinquency. Sessions will be 
held at the Park Plaza Hotel, Boston, Massachusetts, August 26-29, 
1984, and the conference theme will be “1984”—The New Begin- 
ning: Justice, Realism, and Accountability. For further informa- 
tion contact: Angelo R. Musto, First Deputy Commissioner, Office 
of the Commissioner of Probation, One Ashburton Place, Room 405, 
Boston, Massachusetts 02108; (617) 727-5300. 


The Department of Justice obtained a consent decree in 
January assuring that conditions of confinement in Michigan’s 
prisons will meet constitutional standards. The settlement is the 
first obtained by the Department under the Civil Rights of 
Institutionalized Persons Act of 1980, which gave the Attorney 
General authority for the first time to take legal action to remedy 
unconstitutional conditions in state and local prisons, mental 
hospitals, institutions for the mentally retarded, juvenile facilities, 
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may be obtained by writing the National Criminal Justice 
Reference Service, Box 6000, Rockville, Maryland 20850. 
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